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Tne crnstitutional grant of power tn Coagress is to regulate cmmerce
aaong the several States, not corporatinns engagel in such counisrcez.e Cor-
poratioans ¢re the creatures of the States aail the instruments thrmuszh which
coimierce, toth within anl anong the States, is transacted. Under the Cone
stitution, the necessary rezulation of the internal affairs of a corporatinmn
belongs primerily to the State of its incorporation. Ths busiazss of a cor-
poratinn, t~» the extent that it involves the buying or sclling of gnods in
nne State far delivery intn another, constitutes interstate co.aercc. Wwhere
interstate cc.umerce bezias and where it leaves off has been 13fised with
soize precisiosn, and its resulation is exclusively the functisn nf the
Federal Govermment. This distinction betweea the power to razulate a cor-
poration and the power ts rosulate its interstate business is 2lzaentary and
irmortant; but were it as sizple in its apvlication as it is ia its defirni-
tion, Federal contrnl sf cornoratinns would be lezally iimossidble and there
would b2 ne nzed for this syumosiua.

Bofore the adoption of the Constitutioa there were only 21 busiacss
corporatiors withian the United Statcs, and of these only 2 were trading coue
panies end 1 a manufacturing coimpany. Co.userce among the States was a
vision, not an actuality. Today corporations predoisinate ia iafluence if
not in muzhers in all zaianful pursuits save werchandising ant personal ser-
vicee Of the estiiated national incous of 69 billions in 1923, perhavs
33 billione, or (say) botwaen 40% arnd 504, was acquired by or throuzh cor-
porationss Practically all nf thosc corporations werc canzaged in interstate
coaerce ir the sense that they either bought or sold gzoods ia States other
than tnose ir which they werc locatcd; at least two~thirds wers eagaged in
interstate sclling. The wealth produceld by their interstate operatious uay
be estiiated at around 21 billions.

e

l/ The subject before the Acadeiyy was, "Corporatinn Control by the Federal
Goverir.eat",
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Cowiiercial corporations - the kind with which we are now concerued -
are created for a sinzle purprose - that is, the transaction of business,
Business ie the very life of such a corporation; without busiaess, it dies.
The connecticn between a corporation anl its business beinz sn vital, it
follows thet the one way not be rezulated wholly without regaril tn the
other. Regulation of interstate couwerce, that is, the businzss of a cor-
poration, necessarily iuplies soue wueasurs of coantrol over corvorations
enzaged in such couuwerce. Obviously thare can be no adequate ragulation of
interstate cozuerce that does not extenl in snue degree to the iastruuents
of such coriuerce. 1In the case of the railroads, whonsge busiqess is a0t only
larcely interstate but affects directly and materially the intarstate busi-
ness of others, the need for unifiel national control has beea rscozaigzed
and put ia force. So far as the railrosds are concernel, Fedleral coatrol
of corporatinns is an accouplishel fact.

Every regulation of interstate co..serce involves the nccumatina of a
Jurisdictica, or the exercise of a function, formierly beloagiaz to the
Statess Tha courts, therefore?“éxtreuely cautious about layinz dowa general
prianciples decling with the powers of Congress under the coiiierce clause.
Since the e£inption of the Constitution zrsat nrozress has been r:ade ia the
Airection of a unifiel natinnal contrnl of the natinn'sg busiuesse Tais
advance, hc#ever, has been neither stealy nnr umopposed. It has been ac-
celerated or retarded, depeniing upon the existing state of pudlic eminion.
The bouriary line between the jurisdictional spheres of the State aud
Federal Govern:ents is elastic, not rizid; razzed, not straizht.

kuch es we would like t» rezaril the lav as an exact scisunce, e can
only speculate as to how far the courts will indulze Conzress in its efforts
to cortrol in'ustrial corporatinns under the coumierce clause. TIhe -o7er to
control corporations throuzh publicity - a uethod rsen.aizaded by
the Inlustrial Comuiissinn ani stteupted to be carried out throuzh the Bureau
of Corpcrationsg and the Federal Trade Cou.issinn - still reaaias ia Aoubt.
The Supreme Court after two years »f deliberation fiads itself unable to
dlecide whether the Federal Trade Coiiission has the power to coupel the
furnishing of reports concerninz costs and nrofits. Receat Ascisioas relat-
inz to the Con.uiission hold that tefore its inquisitorial nowers way e
exertel there .mst be g findinz, or at least a specific charge, of a viola-
tion of snie Federal law on the part nf the corporations to Me iavestisated.
These decisirns reject the view that the preventive or promaylactic effects
of publicity way serve as a justificatioa for the exercise of inquisitorial
powers. There is a srowingz tendency or the part of the courts to brand all
investigations as fishing expeditions unless it appear that the fish are
already ceught,

This is but a natural wanifestation of the policy nf our law, Aerived
fro.. the ceurcon lew, and has for its ourvose the nrotection of the individe
ual against unzecessary zovernaental mnlestation. The theory is that
Govermieutel iaterference in business cniies as a penalty for an iafraction
of the law. It is punitive, not »nreventive; it has to do with lnckinz the
stable after the larceny is committed. While the courts strain over the
power to ottain inforuation froa industrial cormorations (excemt uander pro-
cedures estatlished for the protection nf persons accused of crime), they

rs,
on

re
he
ly
ve:
he’

of
ar,

o oo g

-



-3 -

10 not hesitate to exert the st Arastic ueasures of coatrol ovar such
corporatiors once they have been adjudged guilty of soue puraly statutory
offens2. According to the prevailing view the Govermsent :may ot irtrude
upon the privacy of a corporation %o ascertain whether it is nveying the

law, or whether additional laws arec necessary for the protectisa of the
public: but as soor as a violation of the law is established the coriration
becoies sutjsct to the full power of the nation and the privilezes and irrme
nities conferred on it by the State will avail it nothing. Thus corporatious
adjudge! in vinlation of the Sherran Antitrust Law may suffer thair charters
to be cancelled; their uwortgages to be rewritten; and their nroparties to be

divided and sold.

The tiue is approaching when the country will be confronted with Federal
control of corporations as an inescapable issue. The statutes now ou the
books, for the ::08t part, have to 4o with the regulation of tihe busiaess of
corporatious rather than with the control of the corporations theiiszlves.
Such statutes were .iore nearly adequate to the protection of tiae public in
the days when the ownership of corporations was confined to 2 few powerful
faiilies or groups than they are today. The great corporations today are,
with few exceptions, owned by thousands of stockholders big and little; and
their securities are held in every State. The protection of the co.petitor
of a corperatinn and the conswier of its products is still a matter of grave
concern; the protection of the investar is becominz quite as imortant. The
diffusion in the ownershin of corporate securities :1ore thai ayy other
recent develonuent makes Fedaral control an issue - perhaps a aecessitye

Public opinion will not long tolerate a condition under which o few
States vie with one amnther in creating corporations with wilimited capital
and powers, without requireizent that they engaze in business in the States of
their incormoration, and without provisinns lookinz to the Aisclosurc of
their operations or accounts, to transact business aad iiarket their securi-
ties in other States. An effort has been wade to justify these lnose iacor-
poration laws on the ground that tney encouraze the develomieat of irlustry
within tue States; but the effort fails in view of the onission »f ey pro-
vision that the cormorations shall conduct their operations ia whnle or ixz
part withir the States nf their incormoratinn. The inferencs is irresist-
able that the incorporation of commanies is solicited by these States because
of the license fees and other revenue derived frow the business. The crea-
tion of ccrporations has lost its dianity as an exercise of the sovereian
prerogative for the furtherance of courarce and in the interest of the nennle
of the State. What was once regarded as the connferring of a great nrivilesze,
to be 1liicited and circumscrited by all necessary provisions for the protec-
tion of the public, has becowe a bargain sale, anl States are advertising
and co.petiag for the business.

But even thouzh, as is widely believed, there is an urgeat 2eed for
Federal cortrol of corporations, extension o»f the powers of the Federal 2nv-
erndent to that subject will meet with stubdorn opposition. The cnasistent
opponents of centraligzed zovernuent will repeat their time~homnred, bHut
generally Cistegarded, argument that the further extension of Federal power
will ipair, possibly destroy, our duval for: of goverment. States'! rights,
Dy no iweans a forgotten slogan, will be revived. The contention Wwill be
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nade that the proposal will further centralize power in aluinistrative
bodies rewte frou popular control, Fiaally the still 10ore apmealing odbjec-
tion will bte raigsed that the proposal necessarily involves an increase in
the existing over-supply of bureaus anl bureaucrats - a Aisadvaiatage which
outweighs &ll possible benefits,

The proponents of Federal control, oa the other hand, are fortified
with arguneats that have carried them to vietory in 11any bitter contests.
Does not the Constitution contemplate that the powers of tha Taderal govern-
ment shall extend to every matter that conceras the whole people an? ia
which the States are incoupetent or umwilling to act? Can it Ve thet
between the powers of the State and Federal govermments there exists aa air
nocket whicn leaves the citizens of a majority of the States without proper
protection froa the action or inaction »f a few States? 4Anl is a5t Federal
control nace necessary by the.practice »f a snall mmber of Statss in
spawninz corporations with unlimited powers tn transact busiaess aal uarket
their hizhly speculative securities in all of the States?

If reform could be had without the further extension of Feleral power,
all would rejoice. The adoption by the States of a uniform: anl enlightened
policy in charterinz and dealing with corporations would afford a reuedy
aore in keeping with our dual system of government. Self-correctina oa the
part of the corporations also would congtitute, if not a complete snlution,
at least a zreat step forward. But one must indeed be an optinist tn expect
action fror those quarters. The self-iaterest that leads to the aln~tion of
the methods couplained of, would precluie their voluntary reliaquishiicat.
Possibly national prohibition could have been avoided by the odservasice of a
certain Cegree of self-restraint by those engazed in the liquor traffic.

But self-interest is a barrier to self-reformation, and we may not aope for
any useful results frow State legislation or cormorate actinn.

Coiiing to a consideration of the courses open to the Federal overn~
gent, the first choice is between the exertion of a direct and i.xaediate
control over the corporation itself, and the exertion of aa inlirect control
by ueens of publicity. In the present state of the decisioans we can hardly
expect that weasurees of the first class will be sustained ualess Congress
boldly anncunces that it intends to occupy the entire field of regulatiorn so
far as it relates to interstate co.merce, with all its incideats. DNothiag
short of a Federal incorporation law for all concerns enzag>l ia iaterstate
commerce could achieve that result. If the exertion of such nesasure of con-
trol is the aim of the present azitation for Federal coatrol of cordorations,
then let us hcpe for a revival of the dAiscussions of the last quarter of a
century corcerning Federal incorporation.

While Tederal incormoration would vest in the National aoveraament full
anl direct control over coronrations engazed in interstate commerce, it
would 2ave the added virtue of protecting the corporations azainst restric-
tive an? Aigcriminatory lezislation by the States. The rnst iuapressive
arguments that have been made in favor of a Federal incorporatioa law, have
beer made from the standpoint of the cornmoration. Theoretically a cornora-
tior chartered in the State is a foreigner in the 47 other States anl eaters
those States and remains in them for the transaction of business wholly by
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sufferance, and (within linitations) sudject to the conditions 2and linita-
tions that thoge States, acting individually and froia the stanipoint of
their selfish interests, see fit to i.mose. While in practice the attitude
of the States towards the corporations of other States has beea indified by
considerations of couity and tolerance, it is nevertheless trus that ia so
far as interstate cowuerce is concernel one State authorigzes buginess con=
cerns wWhich every other State has the right to restrict or evea to 4estroy.

As already pointed out, the Federal goverrment way utterly Aisneiber a
corporation that has been adjudged in violation of the Sheran intitrust
Lawe But why shnuld the Federal governaent withhold its hand until a corhiw
nation has been formed under State law? Would it mnt be better for the
Federal gzevernaent to say in the beginning what shall be the mature of the
orzanization that may be peraitted to eagage in interstate cormerce?

Federal incorsnratisn would vest in the goverament a degree of coutrol over
corporations that would amply nrtect the public interest witiuout the neces-
sity for long and expensive litizatinn; and would enable th: M™isiness of the
nation to te conducted with a degree nf certainty and stability tnat would
wore than coipensate for the 1isadvaantages inherent in the exteasioa of
Federal authcrity.

Iadirect control of corporatinns by publicity of their accouuts and
affairs, as well as wany of the objects that could be attainel by Federal
incornnratirn, 1:ay be accouplished by a system of Federal licenses. Measures
for Federel license and for Feleral incirmorati-n have zoae aand in hand
into and sezetimes throuzh the Cownaittess nf Congzress, ant thzir resvective
nerits and Adewerits have beer many tines discussed. Federal liceases for
corporetinns engazed in interstate co.zserce have heen favored by many on the
zround that the enactrnent of such a measure woulAd avoid many »f the serious
questinns relating to State taxation anl State police nmower that would be
inhereat in any provision for Federal incorporatinn. As a 'icaas of insuring
publicity of corporate affairs a Federal license law would be szatirely
effective,

Such a law would provide that nn corporation should engaze in interstate
comzerce without first obtaining a licease frow the Federal zovermiente
Such licenses would be issued by an appropriate govermient azency, prefer-
ably the Federal Trade Cormission, and would be conditioned upn2a compliaaces
by the corroration with the conditions enwaerated therein. Looking now to
the indirect control of corporations by publicity, a conditina of the license
would be that the corporations should file with the issuing body annual re-
ports of their operations, including balance sheets and incoue staterents.
The corporetions would be classified, and for those corpnrations in which
the public interest required it, particularly for the benefit of iavestors,
the reports, or aporopriate parts thereof, would be 1ade a public record
and also curreatly published. For the 'ore iimortant corporatiozs, at
least, including representative concerns in the chief dbranches »f iadustry,
quarterly incone statements would also be required sufficient tn show the
volume of busizess and net operatinz income for the purpose of 1lisclosing
the trend cf business during the year. For all cnrporations remorting the
inforratior would be coupiled and published promptly in uridsatified forn
for the purjose of guiding business development and prmaotiaz business
stability.
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The protlem is primarily for Congress anl st be faced squarely, if
at all. Th: fundamental question is: Jill the public intersst be better
serve’ by the preservation of the historic Aivisinn of nowers hetwecen the
State ari Federal azovermments, or by a unified national control of business?
The proposal tn extend the wower »f the Federal zovermient to corponrations
chartered by the States should not be undertaken without full apnreciation

‘that it involves a devarture frow lonz cherished constitutional concepts.

The neasures to be adopted must be plain and should clearly express their
true scnpe an® meaning. Decisions adverse to zoveraaental authority have
sometiues resulted froo the fact that it was bYeing atteupted to zive an
effect to statutes not in the contemplation of Congress at tha tiue of
their enactment. Legislatures are too fond of enacting ill-drawa statutes
anl holding administrative officers and the courts to strict accountability
for their enforcement. The exertion of Fedsral power over State corpora-
tions is too important an issue to be subiitted to judicial deternination
upon a forced construction or even a literal application of a statute not
specially designed to that end. Not only should the measurces express their
true scope zad .eaning but they should be based on Congressional findings
of specific evils to be reuedied,

Once the problem has been fairly met and clear measures based on ade-
quate findings have been adopted, I believe that the power of Congress to
enact such measures will be upheld by the courts. Courts in giving effect
to acts of Congress are fortified by a realization, derived fro.a tae
lanzuage of the statute and the proceedings attending its passage, that
they are executing the will of the peovle. In the decision sustaining the
Grain Futures Act (Board of Trade v. Olsen, 262 U.S. 1) We have 21 eXample
of the iwportance that the Supreme Court attaches to Congressional findings
as to the need for particular legislation in upholdinz the nower of Congress
to enact such measures under the Constitution. Adwinistrative officers
seekinz to act under statutes of doubtful avplication are often turned back,
not because the courts believe the Federal zovernment impotent to empower
the officers to perform such acts, but because the officers do not exhibdit
clear credentials frox the legislative branch, the source of their authority.

And so I repeat, once Congress has decided to exert its full powers in
this direction, the Constitution will %We found to be a facility and not an
obstacle in the harmonious adjustment of the powers of the State and Federal
governments to the end that proper and necessary rezulations may be nrovided
for the protection, the prosperity and the convenience of the nation.
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