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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the matter of: 

Intuit Inc., Docket No. 9408 a corporation, 

Respondent. 

RULE 3.43(f) REQUEST THAT OFFICIAL NOTICE BE TAKEN 

Pursuant to Commission Rule 3.43(f), 16 C.F.R. §3.43(f), Complaint Counsel 

requests that official notice be taken of the following material facts not subject to 

reasonable dispute and that are capable of accurate and ready determination by resort 

to sources whose accuracy cannot reasonably be questioned: 

1. On May 6, 2019, the People of the State of California, by and through the 

Los Angeles City Attorney, filed a Complaint for Injunctive Relief, Restitution, and Civil 

Penalties for Violations of the Unfair Competition Law (Bus. & Prof. Code §§ 17200 et 

seq.) (“L.A. City Complaint”) (attached hereto as Attachment A) against Intuit Inc. 

(“Intuit”). Among other averments, the L.A. City Complaint alleged Intuit engaged in 

unfair, fraudulent, and deceptive business acts and practices by: “advertising ‘FREE 

Guaranteed’ tax filing services when in fact only a small percentage of consumers are 

able to complete their tax returns for free on the TurboTax Main Website.” L.A. City 

Complaint ¶ 79(c). 

2. On September 6, 2019, the People of the State of California, by and 

through the Santa Clara County Counsel, filed a Complaint for Violations of California 

False Advertising Law, Seeking Restitution, Civil Penalties, and Injunctive Relief 

(“Santa Clara County Complaint”) (attached hereto as Attachment B) against Intuit. 

Among other averments, the Santa Clara County Complaint alleged: “Intuit deliberately 

implemented a scheme to draw taxpayers to TurboTax’s revenue-producing URL with 
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false representations that they could file their taxes for free using TurboTax and then to 

charge taxpayers significant sums to file through additional false and misleading 

statements.” Santa Clara Complaint ¶ 74.  The Santa Clara County Complaint further 

alleged: “Intuit made and disseminated myriad statements that are likely to deceive 

members of the public on its website and in advertisements.”  Santa Clara Complaint 

¶ 75.  The Santa Clara County Complaint further alleged “Examples of Intuit’s false or 

misleading statements include … Falsely representing in numerous television 

advertisements that if taxpayers used TurboTax Free Edition they would be able to file 

for free, including in an ad campaign  using the tagline: ‘Free, free free free,’” and 

“Falsely representing in extensive online advertisements that if taxpayers used the 

TurboTax Free Edition they would be able to file for free.” Santa Clara Complaint 

¶ 75(a). 

3. On September 13, 2019, a Consolidated Class Action Complaint was filed 

against Intuit in the matter captioned In re Intuit Free File Litigation, in the United States 

District Court for the Northern District of California (“Consolidated Class Action 

Complaint”) (attached hereto as Attachment C).  Among other averments, the 

Consolidated Class Action Complaint alleged that: “Intuit implemented a pervasive, 

nationwide marketing and advertising campaign during the 2018 tax filing season 

promoting its offering of ‘free’ tax filing services, even though the vast majority of users 

would actually be charged to file their returns.” Consolidated Class Action Complaint ¶ 

83; see also id. ¶¶ 83–94. Count II of the Consolidated Class Action Complaint alleged 

fraudulent business acts and practices and deceptive advertising in violation of 

California Business & Professions Code § 17200, et seq. Specifically, the Complaint plead 

that: 

Intuit’s deceptive advertising and fraudulent conduct
included affirmative misrepresentations, active concealment
of material facts, and partial representations paired with
suppression of material facts. Intuit’s conduct violative of
the fraudulent prong includes at least the following acts and 

2 
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omissions: … In a pervasive nationwide advertising
campaign, Intuit falsely advertised its TurboTax commercial 
website as being free, causing confusion and deceiving Class 
members, eligible for free tax filing, into paying Intuit for
tax-filing services. 

Id. ¶ 134; see also id. ¶¶ 129–39.  

4. Between October 1, 2019 and October 23, 2020, approximately 127,000 

current and former Intuit customers filed demands for individual arbitration against 

Intuit with the American Arbitration Association (AAA) through counsel with the firm 

Keller Lenkner LLC.  Each arbitration claimant alleged “that while Intuit created a free 

tax filing service for low- and middle income taxpayers, it also steered these consumers 

away from the free option and toward its paid products.”  Declaration of Warren 

Postman in Support of Motion to Intervene and in Opposition to Preliminary Settlement 

Approval (“Postman Declaration”) (attached hereto as Attachment D) ¶ 23, In re Intuit 

Free File Litigation, Case No. 19-cv-02546 (N.D. Cal. Nov. 30, 2020).  Warren Postman, a 

Partner at Keller Lenkner LLC representing the individual arbitration claimants, 

declared that these consumers further alleged they “were lured to Intuit’s website with 

promises of its Free Edition, only to learn later that they were ineligible for that free 

product and would have to pay to use TurboTax.” Postman Declaration ¶ 23. 

5. On March 5, 2021, Judge Charles R. Breyer of the United States District 

Court for the Northern District of California denied a Motion for Preliminary Approval 

of Class Action Settlement in the In re Intuit Free File Litigation, Case No. 19-cv-02546 

(N.D. Cal. Mar. 5, 2021) (attached hereto as Attachment E). Among other reasons, Judge 

Breyer denied preliminary class settlement because “the proposed settlement provides 

class members with inadequate compensation.” Att. E, at 2. Judge Breyer noted that, 

because the plaintiffs had not provided an estimate of Intuit’s potential exposure in the 

matter, “[t]he Court is left to do a back-of-the envelope calculation: for a projected class 

of 19 million people, who paid an average of $100 per-year for at least one year, a 

3 



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 4 of 333 * PUBLIC *; 

 

   

 

 
 

 
 

 

 
 
 

 

  

 

 

 
 
 

 
  

 

 
 

 
 

 
 

 
 

 
  

Public 

conservative estimate of Intuit’s potential liability is $1.9 billion.” Id. at 14. Judge Breyer 

further noted: 

Strangely, the proposed settlement provides for the same
award regardless whether a class member paid fees for more
than one year. Plaintiffs’ argument that “eligible free-filers
who paid a TurboTax fee in more than one year . . . arguably
should have known they would be charged in the
subsequent year,” Mot. for Preliminary Approval at 14, 
hardly resolves the matter. Plaintiffs have characterized this 
action as “a bait-and-switch case.” Hearing Tr. at 32. A
person induced into paying for services that the person
initially expected to get for free, and who continues to pay 
for those services annually, can trace the cumulative harm
suffered back to the initial deception. Without that 
deception, the person would have known they could file for
free from the start, and presumably would have done so 
each year. 

Id. at 16. 

Respectfully submitted, 

Dated: April 9, 2023 /s/ James Evans 
Roberto Anguizola, IL Bar No. 6270874 
Rebecca Plett, VA Bar No. 90988 
James Evans, VA Bar No. 83866 
Sara Tonnesen, MD Bar No. 1312190241 
Federal Trade Commission 
600 Pennsylvania Ave., NW, CC-6316 
Washington, DC 20580 
(202) 326-3284 / ranguizola@ftc.gov 
(202) 326-3664 / rplett@ftc.gov 
(202) 326-2026 / james.evans@ftc.gov 
(202) 326-2879 / stonnesen@ftc.gov 

Counsel Supporting the Complaint
Federal Trade Commission 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 9, 2023, I electronically filed the foregoing Rule 

3.43(f) Request That Official Notice Be Taken electronically using the FTC’s E-Filing 

system, and I caused the foregoing document to be sent via email to: 

April Tabor
Office of the Secretary
Federal Trade Commission 
600 Pennsylvania Avenue, NW
Suite CC-5610 
Washington, DC 20580 
ElectronicFilings@ftc.gov 

Secretary of the Commission
Clerk of the Court 

Hon. D. Michael Chappell
Chief Administrative Law Judge
Federal Trade Commission 
600 Pennsylvania Avenue, NW
Suite H-110 
Washington, DC 20580 

Administrative Law Judge 

I further certify that on April 9, 2023, I caused the foregoing document to be 

served via email on: 

David Z. Gringer
Phoebe Silos 
Charles Bridge
Wilmer Cutler Pickering Hale & Dorr LLP
7 World Trade Center 
250 Greenwich Street 
New York, NY 10007 
David.Gringer@wilmerhale.com
Phoebe.Silos@wilmerhale.com 
Charles.Bridge@wilmerhale.com
(212) 230-8800 

Shelby Martin
Wilmer Cutler Pickering Hale & Dorr LLP
1225 Seventeenth Street, Suite 2600 
Denver, CO 80202 
Shelby.Martin@wilmerhale.com
(720) 274-3135 

Katherine Mackey
Wilmer Cutler Pickering Hale & Dorr LLP
60 State Street 
Boston, MA 02109 
Katherine.Mackey@wilmerhale.com
(617) 526-6000 

Jonathan E. Paikin 
Jennifer Milici 
Derek A. Woodman 
Vinecia Perkins 
Andres Salinas 
Spencer Todd
Jocelyn Berteaud
Benjamin Chapin
Margaret (Molly) Dillaway
Reade Jacob 
Wilmer Cutler Pickering Hale & Dorr LLP
1875 Pennsylvania Avenue NW 
Washington, DC 20006 
Jonathan.Paikin@wilmerhale.com 
Jennifer.Milici@wilmerhale.com 
Derek.Woodman@wilmerhale.com 
Vinecia.Perkins@wilmerhale.com 
Andres.Salinas@wilmerhale.com 
Spencer.Todd@wilmerhale.com
Joss.Berteaud@wilmerhale.com 
Benjamin.Chapin@wilmerhale.com
Molly.Dillaway@wilmerhale.com
Reade.Jacob@wilmerhale.com 
(202) 663-6000 

Attorneys for Respondent, Intuit Inc. 

/s/ James Evans 
James Evans 
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Electronically FILED by Superior Court of California, County of Los Angeles on 05/06/2019 11:22 AM Sherri R. Carter, Executive Officer/Clerk of Court, by R. Perez,Deputy Clerk

Assigned for all purposes to: Stanley Mosk Courthouse, Judicial Officer: Rafael Ongkeko

19STCV15644

MICHAEL N. FEUER, City Attorney (SBN 111529) 
JAMES P. CLARK, Chief Deputy City Attorney (SBN 64780)
MICHAEL J. BOSTROM, Assistant City Attorney (SBN 211778) 
CONNIE K. CHAN, Deputy City Attorney (SBN 284230)
ADAM R. TEITELBAUM, Deputy City Attorney (SBN 310565)
OFFICE OF THE LOS ANGELES CITY ATTORNEY 
200 North Spring Street, 14th Floor 
Los Angeles, CA 90012
Telephone: (213) 978-1864 
Facsimile: (213) 978-2286 
Email: connie.chan@lacity.org 

Attorneys for Plaintiff,
THE PEOPLE OF THE STATE OF CALIFORNIA 

NO FEE – CAL. GOVT. CODE § 6103 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff, 

v. 

INTUIT INC., a Delaware Corporation; and 
DOES 1-50, inclusive, 

Defendants. 

Case No.: _____________________ 

COMPLAINT FOR INJUNCTIVE 
RELIEF, RESTITUTION, AND CIVIL 
PENALTIES FOR VIOLATIONS OF THE 
UNFAIR COMPETITION LAW (BUS. & 
PROF. CODE §§ 17200 ET SEQ.) 

INTRODUCTION 

1. Plaintiff, the People of the State of California (the “People”), by and through Los 

Angeles City Attorney Michael N. Feuer, brings this action under the California Unfair 

Competition Law, Business and Professions Code §§ 17200 et seq., against Defendants Intuit 

Inc. and Does 1 through 50, inclusive (collectively “Intuit” or “Defendant”), maker of the 

market-leading “TurboTax” electronic tax preparation and filing software. Intuit has for years 

defrauded the lowest earning 70 percent of American taxpayers—who are entitled under a 

private industry agreement with the IRS to file their taxes online for free using commercial 

1 
COMPLAINT FOR INJUNCTIVE RELIEF, RESTITUTION, AND CIVIL PENALTIES 

CC Request for Official Notice - Attachment A
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products—by actively undermining public access to the IRS’s “Free File” program, while 

simultaneously employing deceptive and misleading advertising and design schemes intended to 

induce taxpayers into unnecessarily purchasing expensive TurboTax products.  The People seek 

injunctive relief to stop Intuit’s deceptive business practices, restitution for all Californians who 

at any time during the four years prior to the filing of this Complaint paid Intuit for TurboTax 

products when they were in fact eligible to file for free under the IRS’s “Free File” program, 

and civil penalties to deter similar conduct in the future.  

2. Since 2002, Intuit and a consortium of electronic tax filing companies have 

promised to provide a free version of their commercial products to low-income Americans, in 

exchange for the IRS’s commitment to “not compete with the Consortium in providing free, 

online tax return preparation and filing services to taxpayers.”1 Under the IRS’s “Free File” 

program, the lowest earning 70 percent of taxpayers based on Adjusted Gross Income (“AGI”) 

(currently anyone with an AGI of $66,000 or less) are eligible to prepare and file their federal 

tax returns, no matter how complicated, through any of several commercial providers at no cost. 

3. But only a tiny fraction of eligible taxpayers actually benefit from the IRS and 

private industry’s “Free File” agreement. While more than 100 million taxpayers were eligible 

to file for free through the Free File program in fiscal year 2018, fewer than 2.5 million—less 

than 2.5 percent of eligible taxpayers—actually did so. 

4. This abysmal participation rate is attributable, at least in part, to Intuit’s 

deliberate efforts to hide the availability of its high-quality Free File product (called TurboTax 

“Freedom Edition”), while at the same time aggressively marketing as “Free” an inferior, 

watered-down version of their software that is useless to all but those with the simplest of tax 

returns (similarly—and confusingly—called TurboTax “Free Edition”). Worse still, after luring 

low-income consumers to begin preparing their returns with the limited-functionality “Free 

Edition” software, and even after those consumers input information revealing themselves to be 

eligible for TurboTax’s full-featured Free File product, Intuit then manipulates them into paying 

1 Internal Revenue Service, “Free Online Electronic Tax Filing Agreement” (Oct. 30, 2002), 
sec. II, 67 Fed. Reg. 67,247, 67,249 (Nov. 4, 2002) (“2002 Free File Agreement”). 

2 
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for product upgrades and upsells—marketing tactics that are specifically prohibited from being 

used on Free Filers under the terms of the IRS agreement. 

5. As discussed in greater detail below, Intuit’s unfair and deceptive business 

practices have real world implications.  To cite just one example, upon information and belief, 

Intuit deceived a California resident into unnecessarily spending $169—more than 1% of her 

$14,500 annual salary—on a TurboTax product, when she was clearly eligible for free tax 

preparation and filing.  It is doubtless that thousands, if not millions, of consumers have been 

similarly harmed. 

PARTIES 

6. Plaintiff People is the sovereign power of the State of California designated by 

the Unfair Competition Law, Business and Professions Code §§ 17200 et seq. (the “UCL”), to 

be the complaining party in civil law enforcement actions brought under that statute.  See Bus. 

& Prof. Code § 17204.  The People have an interest in ensuring that the individuals and entities 

doing business in this state do not deceive consumers, particularly those who are economically 

disadvantaged and underserved.  

7. Defendant Intuit Inc. is a Delaware Corporation with its principal place of 

business in Mountain View, California. Intuit is the maker of “TurboTax,” a series of widely 

used electronic tax preparation and filing software products and services, and is a member of the 

“Free File Alliance,” a nonprofit coalition of 12 tax software companies under an agreement 

with the IRS to provide free electronic tax services to eligible American taxpayers.  In fiscal 

year 2018, Intuit reported revenue of nearly $6 billion, up 15 percent from fiscal year 2017, of 

which approximately $2.5 billion resulted from its consumer-facing business.2 

8. The true names and capacities of the defendants sued herein as Does 1 through 

50, inclusive, are unknown to the People.  The People therefore sue these defendants by such 

fictitious names.  When the true names and capacities of these defendants have been 

ascertained, the People will seek leave of this Court to amend this Complaint to insert in lieu of 

such fictitious names the true names and capacities of the fictitiously named defendants.  The 

2 Intuit Inc., Annual Report (Form 10-K), at 32 (Aug. 31, 2018). 
3 
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People are informed and believe, and thereon allege, that these defendants participated in, and in 

some part are responsible for, the unfair and fraudulent acts alleged herein.  Does 1 through 50 

include unknown individuals who conspired with Intuit concerning the unfair and fraudulent 

acts alleged herein.  Does 1 through 50 also include agents of Intuit acting within the course and 

scope of their duties.  Each reference in this Complaint to Intuit or Defendant is also a reference 

to all defendants sued as Does. 

9. The People allege that, in addition to acting on its own behalf, all of the acts and 

omissions described in this Complaint by Defendant were duly performed by, and attributable 

to, all defendants, each acting as agent, employee, alter ego, joint enterprise and/or under the 

direction and control of the others, and such acts and omissions were within the scope of such 

agency, employment, alter ego, joint enterprise, direction, and/or control.  Any reference in this 

Complaint to any acts of Defendant shall be deemed to be the acts of each defendant acting 

individually, jointly, or severally.  At all relevant times, each defendant had knowledge of and 

agreed to both the objectives and course of action, and took the acts described in this Complaint 

pursuant to such agreements, resulting in the unfair and fraudulent acts described herein. 

JURISDICTION AND VENUE 

10. This Court has subject matter jurisdiction over this action pursuant to Article VI, 

section 10 of the California Constitution. 

11. This Court has personal jurisdiction over Defendant because Intuit’s principal 

place of business is in California, and Intuit purposefully avails itself of California markets. 

12. Venue is proper in this Court pursuant to Code of Civil Procedure § 393 because 

violations of law that occurred in the City and County of Los Angeles are part of the cause upon 

which the People seek recovery of restitution and penalties imposed by statute. 

// 

// 

// 

// 

// 
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I.  The IRS’s Free File Program 

A. To Fight for Its Survival and Stave Off Public Sector Competition, 
Intuit Promised to Provide Free Tax Filing Services to Low-Income 
Americans. 

13. Intuit has long been the market leader in the online tax preparation software 

industry, today with reportedly an approximately 60 percent market share.  According to Intuit’s 

website, “[m]ore federal returns are prepared with TurboTax than any other tax preparation 

provider, totaling over 36 million federal tax returns from last year alone.”3 

14. In the early 2000s, already facing competitive pressures from various state 

governments beginning to offer their own free online tax services to state taxpayers, Intuit was 

highly motivated to prevent the federal government from doing the same.  As Intuit explained in 

its Form 10-K SEC filing for fiscal year 2004 describing “risks that could affect future results,” 

“[a]gencies of the U.S. government have made several attempts during the two most recent 

presidential administrations to offer taxpayers a form of free tax preparation software and filing 

service.”4 

15. Ultimately, however, the federal government did not develop its own free online 

federal tax filing service. Instead, on October 30, 2002, the IRS entered into the “Free Online 

Electronic Tax Filing Agreement” (“Free File Agreement”) with a consortium of electronic tax 

preparation companies, including Intuit, which had organized into a non-profit called the “Free 

File Alliance, LLC” for purposes of entering into the agreement.5 

16. Under the terms of the Free File Agreement, which was established pursuant to 

public rulemaking and published in the Federal Register on November 4, 2002 (67 Fed. Reg. 

67,247), Free File Alliance members agreed to offer free online tax return preparation and filing 

services to at least 60 percent of taxpayers in the aggregate—though individual Alliance 

members remained free to impose their own eligibility criteria, such as based on age, income, or 

3 https://turbotax.intuit.com/personal-taxes/online/e-file-taxes/ (last accessed May 6, 2019). 
4 Intuit Inc., Annual Report (Form 10-K), at 38 (Sept. 24, 2004). 
5 The Free File Alliance, LLC subsequently changed its name to Free File, Inc. 
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state residency.  In exchange, the IRS pledged to “not compete with the [Free File Alliance] in 

providing free, online tax return preparation and filing services to taxpayers.”6 

17. In 2005, the IRS and the Free File Alliance renewed the Free File Agreement for 

another four years, with some modifications.  Most significantly, the 2005 Agreement expanded 

the scope of guaranteed coverage to the lowest earning 70 percent of taxpayers based on AGI 

and underscored that, “to serve the greater good and to ensure the long-term stability of the 

Alliance, the scope of this program is focused on covering the taxpayers least able to afford e-

filing their returns on their own.”7 

18. The IRS and the Free File Alliance also entered into a Memorandum of 

Understanding (“MOU”) implementing the Free File Agreement.  The MOU again emphasized 

the Free File program’s objective of providing services to “the taxpayers least able to afford 

efiling their returns on their own” and reiterated that, “[i]n recognition of this commitment, the 

federal government has pledged to not enter the tax preparation software and e-filing services 

marketplace.”8 

19. Since 2005, the Free File Agreement and implementing MOU have been 

continuously renewed, with some amendments.  The Seventh MOU was effective March 6, 

2015 for a five-year term but was superseded by the operative Eighth MOU on October 31, 

2018. The Eighth MOU currently remains in effect and expires October 31, 2021.9 

20. Although the Free File program was envisioned to offer free online tax filing 

services to the lowest-earning 70 percent of Americans, the program has fallen far short of its 

objectives.  The IRS reported last year that in its entire 16-year existence, only 51.1 million 

6 2002 Free File Agreement, sec. II. 
7 Internal Revenue Service, “Free Online Electronic Tax Filing Agreement” (Oct. 30, 2005) 

(“2005 Free File Agreement”), sec. I.C.
8 Internal Revenue Service, “First Memorandum of Understanding on Service Standards and 

Disputes, Between the Internal Revenue Service and Free File Alliance, LLC,” art. II; see also 
Internal Revenue Service, “Seventh Memorandum of Understanding on Service Standards and 
Disputes, Between the Internal Revenue Service and Free File, Incorporated” (“Seventh MOU”),
art. 2; Internal Revenue Service, “Eighth Memorandum of Understanding on Service Standards
and Disputes, Between the Internal Revenue Service and Free File, Incorporated” (“Eighth
MOU”), art. 2.

9 Throughout this Complaint, the terms “Free File Agreement” and “MOU” refer, 
respectively, to the operative versions of the Free File Agreement and MOU in effect at the 
relevant time, while “Free File program” is used to refer to the program as a whole. 
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federal tax returns have actually been filed using Free File products, representing only 3 percent 

of all people eligible to use Free File.10 In fiscal year 2018, more than 100 million taxpayers 

were eligible to file for free with Free File products, but only about 2.5 million—less than 2.5 

percent of eligible taxpayers—actually did so.11 

21. Intuit has been a participant in the Free File program throughout its existence and 

has a strong commercial interest in keeping the program grossly underutilized and in making the 

program—in its current anemic form—permanent. 

22. In its respective Form 10-K annual reports for the 2014, 2015, and 2016 fiscal 

years, for example, Intuit expressly acknowledged that “the Free File Alliance has kept the 

federal government from being a direct competitor to Intuit’s tax offerings,” while 

acknowledging that “governmental encroachment at both the federal and state levels may 

present a continued competitive threat to our business for the foreseeable future.”12 

23. In more recent Form 10-K annual reports for fiscal years 2017 and 2018, Intuit 

similarly disclosed that it faces intense “competitive challenges from government entities that 

offer publicly funded electronic tax preparation and filing services with no fees to individual 

taxpayers.”13 In describing the company’s strategic risk factors, Intuit explained in those SEC 

reports, and reiterated again in its most recent Form 10-Q for the quarterly period ending 

January 31, 2019:  “Our consumer tax business also faces significant competition from the 

public sector….  If the Free File Program were to be terminated and the IRS were to enter the 

software development and return preparation space, the federal government would become a 

10 See Internal Revenue Service, “Tax Time Guide: Try Money-Saving IRS Free File” (Mar. 
1, 2018), available at https://www.irs.gov/newsroom/tax-time-guide-try-money-saving-irs-free-
file; Office of Sen. Elizabeth Warren, “Tax Maze: How the Tax Prep Industry Blocks
Government from Making Tax Day Easier” (Apr. 4, 2016), at 1, available at 
https://www.warren.senate.gov/files/documents/Tax_Maze_Report.pdf. 

11 Internal Revenue Service, “National Taxpayer Advocate delivers annual report to 
Congress: Addresses impact of shutdown; urges more funding for IT modernization” (Feb. 12, 
2019), available at https://www.irs.gov/newsroom/national-taxpayer-advocate-delivers-annual-
report-to-congress-addresses-impact-of-shutdown-urges-more-funding-for-it-modernization. 

12 Intuit Inc., Annual Report (Form 10-K), at 14 (Sept. 1, 2016) (emphasis added); Intuit Inc., 
Annual Report (Form 10-K), at 14 (Sept. 1, 2015); Intuit Inc., Annual Report (Form 10-K), at 16 
(Sept. 12, 2014). 

13 Intuit Inc., Annual Report (Form 10-K), at 9 (Aug. 31, 2018); Intuit Inc., Annual Report
(Form 10-K), at 9 (Sept. 1, 2017).   
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publicly funded direct competitor of the U.S. tax services industry and of Intuit. Government 

funded services that curtail or eliminate the role of taxpayers in preparing their own taxes could 

potentially have material and adverse revenue implications.”14 

24. In an effort to enshrine the Free File program in federal law, Intuit has expended 

considerable resources lobbying Congress.  In 2017 and 2018, Intuit reportedly spent nearly $5 

million on Congressional lobbying activities; the bill it lobbied for most frequently was H.R. 

3641, the “Free File Permanence Act of 2017,” which would, true to its name, make the Free 

File program permanent by mandating that the Secretary of the Treasury “shall continue to 

operate the IRS Free File Program.”15  That key provision reappears in Section 1102 of H.R. 

1957, the “Taxpayer First Act of 2019,” which recently passed the U.S. House of 

Representatives.16 

B. The Purpose of the Free File Program Is to Maximize Low-Income 
Taxpayer Access to Free Online Tax Services. 

25. The Free File program is intended to implement the IRS’s stated public policy of 

“extending the benefits of online federal tax preparation and electronic filing to economically 

disadvantaged and underserved populations at no cost to either the individual user or to the 

public treasury.”17  Article 2 of the MOU unambiguously states that Free File members “shall 

… [m]ake tax return preparation and filing easier and reduce the burden on individual 

taxpayers, particularly the economically disadvantaged and underserved populations,” and 

shall also “[p]rovide greater service and access to the [Free File] Services to taxpayers.”18 

/// 

14 Intuit Inc., Annual Report (Form 10-K), at 13 (Aug. 31, 2018) (emphases added); Intuit
Inc., Quarterly Report (Form 10-Q), at 42 (Feb. 22, 2019) (emphases added); see also Intuit Inc., 
Annual Report (Form 10-K), at 13 (Sept. 1, 2017). 

15 Free File Permanence Act of 2017, H.R. 3641, 115th Cong. § 3(a) (2017); see 
OpenSecrets.org, Center for Responsive Politics, “Intuit Inc. Profile for 2018 Election Cycle,”
https://www.opensecrets.org/orgs/summary.php?id=D000026667 (last accessed May 5, 2019);
OpenSecrets.org, Center for Responsive Politics, “Clients lobbying on H.R.3641: Free File
Permanence Act of 2017,” https://www.opensecrets.org/lobby/billsum.php?id=hr3641-115 (last 
accessed May 5, 2019).

16 Taxpayer First Act of 2019, H.R. 1957, 116th Cong. § 1102 (2019). 
17 Eighth MOU, art. 2; see Seventh MOU, art. 2. 
18 Eighth MOU, arts. 2.1, 2.3 (emphases added); Seventh MOU, arts. 2.1, 2.3 (emphases

added). 
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26. This public policy of improving low-income taxpayer access to high-quality 

commercial products at no cost—and of protecting such vulnerable populations from being 

misled into unnecessarily paying for such services—is also reflected in several other provisions 

of the Seventh and Eighth MOUs, the Free File Agreement, and the IRS’s responses to public 

comments published in the Federal Register. 

27. First, the Free File Agreement provides that “[t]he Parties will coordinate with 

each other their respective marketing of these Free Services to provide uniformity and maximize 

public awareness.”19 

28. Second, in assuaging public concerns that the Free File program would not 

“sufficiently protect the interest of taxpayers, specifically low-income taxpayers,” the IRS wrote 

in the Federal Register: “The Agreement … provides that taxpayers will not have to go through 

additional steps or barriers to access the Free Service, beyond those steps required or imposed to 

access the comparable paid service.”20 The IRS further wrote: “It is also expected that Free File 

Alliance products will be equivalent to those offered for sale on the commercial market and thus 

are expected to have all of the features and operability of those commercial products.”21 

29. Third, to further protect Free File-eligible taxpayers from being misled into 

paying for a product, the MOU imposes specific limitations on Free File Alliance members’ 

sales activities.  For example, the Eighth MOU explicitly prohibits “Other Sales and Selling 

Activity: No marketing, soliciting, sales or selling activity, or electronic links to such activity, 

are permitted in the Free File Program,” except for state tax returns or where the user proves to 

be ineligible for the Free File product.22 

30. The Eighth MOU similarly provides that “Members shall not include a ‘value-

added’ button (i.e., an icon, link or any functionality that provides a taxpayer with access to a 

Member’s commercial products or services) on the Member’s Free File Landing Page.”23 

19 2002 Free File Agreement, sec. VI.A (emphasis added). 
20 IRS’ Intent to Enter Into an Agreement With Free File Alliance, LLC (i.e., Free File

Alliance), 67 Fed. Reg. 67,247, 67,248 (Nov. 4, 2002). 
21 Id. 
22 Eighth MOU, art. 4.32.5; see Seventh MOU, art. 4.33. 
23 Eighth MOU, art. 4.32.6. 
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While the Seventh MOU did allow “value-added” buttons to be listed on the bottom of a Free 

File Landing Page, it also expressly provided that “[t]he Member shall have a prominent link 

permitting taxpayers on a Member’s Paid Service Offering Page to easily and clearly return to 

the Member Free File Landing Page.”24 

31. Both the Seventh and Eighth MOUs also clearly state, “Members shall not post a 

billing screen requesting or collecting bank/financial information (e.g., debit/credit card 

information) from customers who qualify for a free return where no state tax return products 

have been purchased.”25 

32. Finally, the Eighth MOU sets forth specific rules to ensure that consumers who 

do not qualify for a particular member’s Free File product (because, for example, the member 

imposes a lower income eligibility threshold, as Intuit does) are first redirected to other 

members’ Free File products, for which they might be eligible, before being offered a member’s 

paid products.26 

II. Intuit’s Business Acts and Practices 

A. Intuit’s Online TurboTax Products 

33. As part of the IRS Free File program, Intuit offers a free online tax preparation 

and filing product called TurboTax “Freedom Edition.”  Anyone who (i) has an AGI of $34,000 

or less, (ii) is eligible for the Earned Income Tax Credit, or (iii) is on active military duty and 

has an AGI of $66,000 or less, is eligible to use TurboTax “Freedom Edition.” 

34. TurboTax “Freedom Edition” is a robust software offering that enables users to 

complete and e-file their federal tax returns for free, no matter how complicated.  In addition to 

the basic Form 1040, TurboTax “Freedom Edition” supports 125 additional federal tax forms, 

including but not limited to Schedules 1 through 6, 1099-MISC, and 1040 Schedules A, B, C, 

D, E, EIC, F, H, and J. 

/// 

/// 

24 Seventh MOU, art. 4.33.7. 
25 Eighth MOU, art. 4.19.4; Seventh MOU, art. 4.20.4. 
26 Eighth MOU, art. 4.19.2. 
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35. But TurboTax “Freedom Edition” is not the only free online tax product Intuit 

offers. Intuit also offers a different free online tax product that bears a similar name: TurboTax 

“Free Edition.” 

36. Notwithstanding the similarity of their names, TurboTax “Free Edition” is a very 

different product from TurboTax “Freedom Edition” and has nothing to do with the IRS Free 

File program. There are no income eligibility restrictions to use TurboTax “Free Edition,” but 

the product itself is a very basic software offering that supports only the simplest of tax returns, 

i.e., “simple tax returns that can be filed on Form 1040 without any attached schedules.” 

37. The only taxpayers who can complete and file their returns using TurboTax 

“Free Edition” are those who have only the following situations: (i) have W-2 income; (ii) have 

limited interest and dividend income reported on a 1099-INT or 1099-DIV; (iii) claim the 

standard deduction; (iv) claim the Earned Income Tax Credit (EIC); and/or (v) claim child tax 

credits. 

38. Any taxpayer who needs to file any additional forms or schedules as part of their 

tax return, such as itemized deductions (Schedule A), 1099-MISC income (Schedule C), or 

credits, deductions, and income reported on Schedules 1 through 6, cannot complete their return 

using TurboTax “Free Edition.”  This includes a large number of low-income taxpayers, 

including the growing number of persons working in the “gig economy” and classified (whether 

rightly or wrongly) by their employer as an “independent contractor” and paid with Form 1099-

MISC.  It also includes, for example, anyone paying off student loans or who has a health 

savings account. 

39. If such taxpayers meet any one of the three income eligibility thresholds for 

TurboTax “Freedom Edition,” however, they can successfully complete their tax return for free 

using TurboTax “Freedom Edition.”  Thus, a large number of taxpayers who are unable to 

complete their tax returns for free using TurboTax “Free Edition,” due to its highly limited 

functionality, nonetheless can complete their tax returns for free using TurboTax “Freedom 

Edition,” which supports virtually all federal tax forms. 

/// 
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40. In addition to these two “free” online TurboTax products, Intuit also offers three 

paid TurboTax online products: “Deluxe,” starting at $59.99 for federal returns (additional for 

state); “Premier,” starting at $79.99; and “Self-Employed,” starting at $119.99 (collectively, 

TurboTax “Paid Products”).  Intuit also offers a variety of add-on products and services. 

B. Intuit Deliberately Makes It Difficult for Consumers to Find 
TurboTax “Freedom Edition,” Its Free File Product.  

41. Although Intuit offers a Free File product, i.e., TurboTax “Freedom Edition,” 

few consumers ever learn about it. 

42. This is by design.  TurboTax “Freedom Edition” is not conspicuously listed 

anywhere on TurboTax’s main website, https://turbotax.intuit.com (“Main Website”), through 

which Intuit offers its four other TurboTax online products, and indeed cannot be accessed 

directly from the TurboTax Main Website, despite being a TurboTax online product.  

43. Instead, Intuit only offers TurboTax “Freedom Edition” through an entirely 

separate and distinct website, https://turbotax.intuit.com/taxfreedom (“TurboTax Free File 

Website”)—and Intuit makes it impossible to navigate directly to the TurboTax Free File 

Website from the TurboTax Main Website.  Given that the top result for a Google search of the 

terms “turbotax” or “turbotax free” leads to the TurboTax Main Website, it is likely that most 

consumers never become aware of Intuit’s Free File product at all. 

44. Worse still, during the 2018 tax season (January through April 15, 2019), Intuit 

deliberately hid its TurboTax Free File Website from consumers by adding a line of code to the 

website that prevented it from appearing in any online search results.  As of April 26, 2019, 

even a search for the terms “turbotax free file” and “turbotax freedom edition” did not yield 

search results containing the TurboTax Free File Website. 

45. Intuit achieved this level of obscurity by adding the following instruction code 

on the TurboTax Free File Website:  <meta name>=“robots” content=“noindex, nofollow”>.  A 

“robots meta tag” allows a website to control how Google and other search engines make 

content available to users through search results.  A robots meta tag of “noindex” instructs 

search engines, “[d]o not show this page in search results and do not show a ‘Cached’ link in 

search results,” while a robots meta tag of “nofollow” instructs, “[d]o not follow the links on 
12 
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this page.”27  According to Google Support, “[i]f you wish to explicitly block a page from being 

indexed, you should … use the noindex robots meta tag,” which effectively “guarantee[s] that a 

page will not appear in results.”28 

46. After the nonprofit investigative newsroom ProPublica exposed Intuit’s 

deceptive practices in an article published April 26, 2019, Intuit changed the code on its 

TurboTax Free File Website so that it is no longer hidden from Google and other search 

engines.29 

47. Upon information and belief, Intuit also took deliberate steps to steer 

consumers—including those specifically searching for the IRS Free File program—towards the 

TurboTax Main Website (with its inferior “Free Edition” and costly Paid Products), not the 

TurboTax Free File Website.  Upon information and belief, Intuit advertised its Main Website 

by purchasing Google Search Ads (which display at the top of Google search results when 

triggered by the advertiser’s pre-selected keywords), and chose keywords likely to be used by 

consumers specifically seeking IRS Free File options.30 

48. For example, according to a report published April 22, 2019 by ProPublica, 

when journalists searched Google for “irs free file taxes,” the top paid ad displayed above 

search results was for the TurboTax Main Website, advertising “TurboTax Free | Free IRS Fed 

Filing Online.”31 

27 Google Search, “Robots meta tag and X-Robots-Tag HTTP header specifications,
https://developers.google.com/search/reference/robots_meta_tag (last accessed May 5, 2019).

28 Google Search Console Help, “About robots.txt Robots FAQs,”
https://support.google.com/webmasters/answer/7424835?hl=en (last accessed May 5, 2019).

29 Justin Elliott, TurboTax Deliberately Hid Its Free File Page From Search Engines, 
ProPublica (Apr. 26, 2019), available at https://www.propublica.org/article/turbotax-
deliberately-hides-its-free-file-page-from-search-engines. 

30 Google Ads explains, “[k]eywords are phrases that you choose to determine when and 
where your ad can appear.  They’re matched to terms that people search for or web content that 
they view.”  Google, “Keywords,” https://support.google.com/google-
ads/topic/3119130?hl=en&ref_topic=3119122,3181080,3126923, (last accessed May 5, 2019).  
According to Google Ads, “[t]o get your ads to appear when people search for your product or
service, the keywords you choose need to match the words or phrases that people search for. … 
When a customer searches for a term that matches your keyword, your ad can enter an auction to 
determine if it will show.”  Google, “About keywords,” https://support.google.com/google-
ads/answer/1704371?hl=en&ref_topic=3119131 (last accessed May 5, 2019).

31 Justin Elliott and Lucas Waldron, Here’s How TurboTax Just Tricked You Into Paying to 
File Your Taxes, ProPublica (Apr. 22, 2019), available at 
https://www.propublica.org/article/turbotax-just-tricked-you-into-paying-to-file-your-taxes. 
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C. Intuit Confuses Consumers by Aggressively Advertising “FREE” 
Tax Services and TurboTax “Free Edition,” While Suppressing
Access to Its Actual Free File Product, TurboTax “Freedom 
Edition.” 

49. While suppressing the accessibility of its Free File product and entirely omitting 

any mention of TurboTax “Freedom Edition” from its Main Website’s list of product offerings, 

Intuit prominently and ubiquitously advertises “Free” tax services and TurboTax “Free 

Edition,” thereby misleading reasonable consumers into believing TurboTax “Free Edition” is 

the only free online tax preparation product Intuit offers and/or believing TurboTax “Free 

Edition” is Intuit’s Free File product.  Intuit further misleads reasonable consumers into 

believing that if they are unable to complete their tax returns using TurboTax “Free Edition,” 

due to its highly limited functionality, their only recourse is to upgrade to one of Intuit’s Paid 

Products that supports the tax forms they need—even if they are eligible to file for free under 

the Free File program. 

50. The TurboTax Main Website is the top search result for a Google search for 

“turbotax.”  The homepage of the TurboTax Main Website prominently advertises in large, bold 

font: “FREE Guaranteed.  $0 Fed.  $0 State.  $0 To File.” 

51. At the top of the Main Website homepage is a link to “Products & Pricing.” 

Hovering over that link elicits a drop-down menu, at the top of which is the subcategory 

“Online products.” 

52. Clicking on “Online products” takes the consumer to a new page, 

https://turbotax.intuit.com/personal-taxes/online/ (“Online Products Page”).  The Online 

Products Page lists four TurboTax products: (1) “Free Edition” ($0 Fed. $0 State. $0 File.); (2) 

“Deluxe” ($59.99*); (3) “Premier” ($79.99*); and (4) “Self-Employed” ($119.99*).   

53. The Online Products Page does not list or anywhere mention TurboTax 

“Freedom Edition” or the Free File program, even though TurboTax “Freedom Edition” is an 

online TurboTax product. 

54. The Online Products Page states at the top: “Tell us about you – we’ll 

recommend the right tax solution.”  Below that text are various circumstances that the consumer 
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can select, if applicable.  Based on what circumstances the consumer selects, Intuit recommends 

one of the four listed TurboTax products. 

55. For example, if the consumer selects “I want to maximize deductions and 

credits,” “I own a home,” “I donated to charity,” or “I’m paying off student loans,” Intuit 

recommends TurboTax “Deluxe,” which costs $59.99 and up.   

56. If the consumer selects “I sold stock or own rental property,” Intuit recommends 

TurboTax “Premier,” which costs $79.99 and up. 

57. If the consumer selects “I’m self-employed/freelancer” or “I own a small 

business,” Intuit recommends TurboTax “Self-employed,” which costs $119.99 and up. 

58. Intuit recommends these Paid Products to consumers regardless of whether they 

are eligible to file for free using TurboTax “Freedom Edition.” 

59. The Main TurboTax Website homepage also contains a link to a “Help” menu 

containing a link to “Frequently Asked Questions.”  The FAQ Page contains the question, “How 

do I know which product is right for me?”  The answer reads, “We have a product for your 

unique tax situation.  You can select the right product for you from our Products and Pricing 

page, or we’ll help with a product recommendation.  Plus, if you hit a point where another 

product might be better for you, we’ll give you the opportunity to change.  The information 

you’ve already entered will transfer automatically.”  The answer contains links to the Online 

Products Page described above, which, again, does not contain any mention of TurboTax 

“Freedom Edition” or the Free File program, even though TurboTax “Freedom Edition” is “the 

right product” for many consumers. 

60. Furthermore, if consumers begin filling out their tax information in either “Free 

Edition” or one of the Paid Products, and then realize (somehow on their own) that TurboTax 

“Freedom Edition” is “better for [them],” it is not true that “[t]he information [they’ve] already 

entered will transfer automatically” to the “Freedom Edition” product. To the contrary, in order 

to switch from TurboTax “Free Edition” or one of the Paid Products accessed from the Main 

Website to TurboTax “Freedom Edition,” consumers must clear all information they already 

entered, sign out of their account, go to the TurboTax Free File Website (which cannot be 
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directly navigated to from the Main Website), sign in to their account on that site, and then re-

enter all their personal and tax information anew—yet another barrier Intuit erects to discourage 

reasonable consumers from using its Free File product.  In fact, if consumers do not first clear 

all information entered on the Main Website under their account before logging back in via the 

TurboTax Free Filing Website, any previously incurred charges will still appear in their 

account. 

D. Intuit Uses Further Deceptive Marketing and Design Tactics to Steer 
Free File-Eligible Consumers Into Unnecessarily Purchasing Paid
Products. 

61. While failing to clearly disclose the existence of TurboTax “Freedom Edition” 

anywhere on its Main Website and making it difficult for consumers to find it, Intuit employs 

additional deceptive marketing and design tactics that steer consumers—including those who 

are eligible to prepare and file their returns for free under the IRS’s Free File program—into 

upgrading from TurboTax “Free Edition” to one of Intuit’s Paid Products.   

62. For example, the top result for a Google search for “turbotax free” is the 

webpage https://turbotax.intuit.com/personal-taxes/online/free-edition.jsp, advertising “100% 

Free Tax Filing, $0 Fed, $0 State | TurboTax Free – Intuit.”  Clicking on that link leads to a 

webpage again prominently advertising in large, bold font: “FREE guaranteed.  $0 Fed.  $0 

State.  $0 To File.”  The only free product advertised on that page is TurboTax “Free Edition,” 

with a “File for $0” button.  The page nowhere mentions TurboTax “Freedom Edition” or the 

Free File program. 

63. If a Free File-eligible consumer clicks the “File for $0” button, she is prompted 

to create an account and then is asked a series of questions on successive webpages about her 

personal information and tax situation, including, for example, whether she paid student loan 

interest (reported on Form 1098-E, not supported by “Free Edition”) or was self-employed 

(reported on Form 1099-MISC, not supported by “Free Edition”).  Rather than immediately 

alerting the consumer that she cannot complete her tax returns using “Free Edition,” the 

program continues to lead the consumer through the process of inputting personal information. 

/// 
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64. The consumer is next prompted to input her income by income category.  If a 

Free File-eligible consumer indicates that she needs to report income on a Form 1099-MISC 

(for example, because her employer classifies her as an independent contractor), the program 

falsely informs her, “[t]o accurately report this income, you’ll need to upgrade,” and then offers 

her the option of upgrading to TurboTax “Deluxe” for $59.99 or TurboTax “Self-Employed” for 

$119.99. At no point does the program inform the consumer that, rather than pay for an 

upgrade, she may still be able “[t]o accurately report this income” for free using TurboTax 

“Freedom Edition” if she meets one of the three income eligibility thresholds. 

65. If the consumer upgrades to a Paid Product, she is then prompted to enter the 

income from her 1099-MISC.  Even after the consumer enters an amount indicating that she is 

eligible to file for free using TurboTax “Freedom Edition” (e.g. $21,000), at no point does the 

program inform the consumer of this free TurboTax Free File product. 

66. Meanwhile, after luring consumers—including Free File-eligible consumers—to 

begin filling out a return by clicking on a “File for $0” button, the TurboTax program makes 

multiple attempts throughout the process to upsell additional products or upgrades to the 

consumer.  For example, at one point in the process, the program “recommend[s]” that the 

consumer upgrade to a service called “PLUS” for $19.99.  At another point, the program 

prompts the consumer to upgrade to a “turbotaxlive” product offering live CPA assistance, such 

as “turbotaxlive Deluxe” for $119.99.  Before finalizing the return, the program prompts the 

consumer to add “MAX” audit and identity theft coverage for $49.99. 

67. A former Intuit marketing employee recalled a May 2017 meeting in which one 

employee suggested modifying the TurboTax software so that any customer who entered 

information indicating their eligibility for TurboTax Free File would be shown a pop-up 

window (similar to those currently used to upsell additional products and upgrades) directing 

them to TurboTax “Freedom Edition.”  According to the former employee, the suggestion was 

met with laughter and quickly dismissed.32 

32 Justin Elliot and Paul Kiel, TurboTax and H&R Block Saw Free Tax Filing as a Threat – 
and Gutted It, ProPublica (May 2, 2019), available at https://www.propublica.org/article/intuit-
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68. Another former midlevel Intuit employee, as reported by ProPublica, confirmed 

that steering customers away from Intuit’s Free File product is a “purposeful strategy.”33 For 

consumers finding TurboTax through a search engine or an online ad, “the landing page would 

direct you through a product flow that the company wanted to ensure would not make you 

aware of Free File.”34 According to the former employee, “[t]he entire strategy is to make sure 

people read the word ‘free’ and click our site and never use” TurboTax’s Free File product.35 

The former employee further confirmed that Intuit’s strategy is to lure customers in with their 

guarantee of a “free” filing, even though the “vast majority of people who click that will not pay 

$0.”36 

E. Intuit’s Unfair and Fraudulent Business Acts and Practices Deceived 
Free File-Eligible Consumers Into Purchasing Intuit’s Paid Products
and Incurring Unnecessary Fees. 

69. Upon information and belief, Intuit’s unfair and fraudulent business acts and 

practices described above caused reasonable consumers eligible for a Free File product to 

unnecessarily purchase TurboTax Paid Products.  

70. In response to reporting by ProPublica, at least 40 people reached out to the news 

organization claiming they sought out TurboTax’s free option but ended up paying fees as a 

result of Intuit’s business practices.37  The stories published by ProPublica illustrate that Intuit’s 

practices both in fact deceive consumers and detrimentally impact them: 

a. A Los Angeles resident who works as a freelancer for $15 per hour and 

who has a substantial monthly rent payment was deceived by Intuit into paying $154 for a 

TurboTax Paid Product.  He described Intuit’s conduct as “the worst kind of injustice for 

someone in [his] position.”38 

turbotax-h-r-block-gutted-free-tax-filing-internal-
memo?utm_source=pardot&utm_medium=email&utm_campaign=dailynewsletter.

33 Id. 
34 Id. 
35 Id. 
36 Id. 
37 Ariana Tobin, Justin Elliott, and Meg Marco, Here Are Your Stories of Being Tricked Into 

Paying by TurboTax.  You Often Need the Money., ProPublica (Apr. 26, 2019), available at 
https://www.propublica.org/article/here-are-your-stories-of-being-tricked-into-paying-by-
turbotax-you-often-need-the-money. 

38 Id. 
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b. Intuit deceived another California resident into unnecessarily spending 

$169—more than 1% of her $14,500 annual salary—on a TurboTax Paid Product.39 

c. Intuit’s victims include an unemployed woman recovering from 

chemotherapy and her husband who works part-time and suffers from Parkinson’s disease, both 

of whom care for two disabled children and recently took out short-term loans to help pay their 

rent.  Intuit’s business practices caused the family, which earns $32,877 annually, to incur $200 

in fees—money that could have gone toward rent or paying down their loans.40 

d. Intuit similarly took advantage of a husband (on disability) and his wife 

who respectively earn $19,000 and $4,400 annually—deceiving them into paying $99.98 for a 

TurboTax Paid Product merely because the couple sold a piece of property the prior year (at a 

loss).  That fee represented a full week’s worth of groceries for the family.41 

e. Intuit deceived another user who earned only $5,000 annually into paying 

$103.95—which constituted nearly his entire refund—for a TurboTax Paid Product because he 

worked as an independent contractor.42 

f. One 72-year-old TurboTax user who makes $27,000 working part-time at 

a dermatologist’s office was deceived into paying $20 for a TurboTax Paid Product.  She stated, 

“I’m tightly budgeted.  It’s not a lot, but it’s $20.”43 

g. An active service member was deceived by Intuit into paying $96 for a 

TurboTax Paid Product even though he was eligible for a Free File product.44 

h. A graduate student who earned less than $10,000 in annual income spent 

$100 for a TurboTax Paid Product as a result of Intuit’s unfair and fraudulent practices.45 

/// 

/// 

/// 

39 Id. 
40 Id. 
41 Id. 
42 Id. 
43 Id. 
44 Id. 
45 Id. 
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i. One TurboTax user helped prepare taxes for his 87-year-old sister, a 

retiree whose annual income totaled $11,009, and was deceived into paying $124.98 for a 

TurboTax Paid Product.46 

j. Another TurboTax user similarly prepared taxes on behalf of his mother-

in-law, who “made an adjusted gross income of around $18,000 from Social Security and a 

modest General Motors pension” and thus plainly qualified for a Free File product.  But the 

user, who began preparing his mother-in-law’s taxes using TurboTax “Free Edition,” was 

misled into purchasing a TurboTax Paid Product costing $120, which constituted a substantial 

portion of the mother-in-law’s refund.  That cost was triggered by just $22 of income for legal 

services associated with the mother-in-law’s pension.47 

k. A young reporter who was eligible for a Free File product was misled 

into paying $105 for a TurboTax Paid Product notwithstanding her purposeful efforts to find 

TurboTax’s Free File product.  She “kept trying to find [her] way back to the Free File page, but 

it seemed like [she] was locked in.”  TurboTax deceived the reporter into believing that she was 

required to purchase a TurboTax Paid Product because her taxes required a student loan interest 

form.48 

71. ProPublica estimates that U.S. taxpayers eligible for a Free File product spend 

approximately $1 billion per year in unnecessary filing fees.49  As the foregoing real-life 

experiences demonstrate, Intuit’s unfair and fraudulent business practices, as described herein, 

have no doubt contributed substantially to these taxpayer losses. 

72. Although Intuit has reportedly refunded some of the consumers eligible for Free 

File who unnecessarily purchased TurboTax Paid Products—namely, some of the consumers 

who complained as a result of recent news reports—Intuit has taken no steps toward making 

46 Id. 
47 Justin Elliott, If You Paid TurboTax but Make Under $34,000, You Could Get a Refund.  

Here’s How., ProPublica (Apr. 23, 2019), available at https://www.propublica.org/article/how-
to-get-turbotax-refund. 

48 Id. 
49 Tik Root, Why Are Millions Paying Online Tax Preparation Fees When They Don’t Need 

To?, ProPublica (June 18, 2018), available at https://www.propublica.org/article/free-file-online-
tax-preparation-fees-intuit-turbotax-h-r-block. 
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whole all of the thousands (if not millions) of consumers it has harmed over the years.  In fact, 

ProPublica reports more recently that Intuit has evidently now “set up a special team” to handle 

calls from defrauded Free File-eligible consumers and is “no longer giving money back when 

people mention [ProPublica’s] stories.”50 Intuit’s actions and the resulting harm underscore the 

need for injunctive relief to ensure Intuit halts these unfair and deceptive business practices and 

does not return to those practices in the future, full restitution for all of Intuit’s victims, and 

substantial civil penalties to punish Intuit and deter Intuit and others from engaging in such 

actions in the future. 

FIRST CAUSE OF ACTION 

VIOLATION OF UNFAIR COMPETITION LAW 

(Bus. & Prof. Code §§ 17200 et seq.) 

73. The People incorporate by reference the allegations in all preceding paragraphs 

as though fully set forth herein. 

74. California’s Unfair Competition Law, Bus. & Prof. Code §§ 17200-17210, 

prohibits any person from engaging in “any unlawful, unfair, or fraudulent business act or 

practice,” or any “unfair, deceptive, untrue or misleading advertising,” id. § 17200. 

75. Intuit is a “person” subject to the UCL, pursuant to Business and Professions 

Code § 17201. 

76. Through the actions alleged herein, Intuit has engaged, and continues to engage, 

in unfair and fraudulent business practices in violation of the UCL.  

77. Specifically, Intuit has engaged in unfair business acts and practices by taking 

actions to reduce public awareness of and access to TurboTax “Freedom Edition” and the Free 

File program.  Such actions violate the terms and spirit of the IRS Free File Agreement and 

MOU and undermine the public policy goals of the Free File program, to the detriment of low-

income taxpayers, the intended third-party beneficiaries thereof.  Intuit’s unfair business acts 

and practices include but are not limited to: 

50 Justin Elliott, Updated: If You Paid TurboTax but Make Under $34,000, You Could Get a 
Refund.  Here’s How., ProPublica (update, May 2, 2019), available at 
https://www.propublica.org/article/how-to-get-turbotax-refund. 
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a. adding code to its TurboTax Free File Website that prevents it from 

appearing in online search results, rendering the site non-discoverable by 

consumers searching on Google or other search engines; 

b. upon information and belief, associating its Google Search Ads for its 

Paid Products with keywords likely to be used by consumers searching 

for the IRS Free File program; 

c. making it impossible to navigate directly from the TurboTax Main 

Website to the TurboTax Free File Website; 

d. deliberately choosing not to inform TurboTax customers of Intuit’s Free 

File product, TurboTax “Freedom Edition,” even after they share 

information with Intuit indicating their eligibility for it; and 

e. deterring consumers who have already begun using TurboTax “Free 

Edition” or one of the Paid Products from switching to Intuit’s Free File 

product, even after realizing (somehow on their own) that they are 

eligible, by making the switching process unduly burdensome (i.e., 

requiring consumers to clear all tax information already entered and re-

enter it anew on a different website), especially in comparison to the 

seamless process of upgrading to a Paid Product (in which Intuit transfers 

all tax information automatically). 

78. Intuit has also engaged in unfair, fraudulent, and deceptive business acts and 

practices by making misrepresentations likely to deceive reasonable consumers.  Such actions 

violate the terms and spirit of the IRS Free File Agreement and MOU and undermine the public 

policy goals of the Free File program, to the detriment of low-income taxpayers, the intended 

third-party beneficiaries thereof.  Intuit’s unfair, fraudulent, and deceptive business acts and 

practices include but are not limited to: 

a. intentionally obscuring and failing to disclose the differences between 

TurboTax “Free Edition” and Intuit’s Free File product, TurboTax 
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“Freedom Edition,” knowing that reasonable consumers are likely to 

confuse these two products with nearly identical names; 

b. misrepresenting to consumers that TurboTax “Free Edition,” “Deluxe,” 

“Premier,” and “Self-Employed” are the only TurboTax online products, 

when in fact TurboTax “Freedom Edition” is a fifth product offering; 

c. misrepresenting to Free File-eligible consumers that Intuit will 

“recommend the right tax solution” for them; 

d. misrepresenting to Free File-eligible consumers that a particular Paid 

Product is the best product for them; 

e. misrepresenting to Free File-eligible consumers that they “can select the 

right product for [them] on our Products and Pricing page”; 

f. misrepresenting to Free File-eligible consumers that if they begin 

entering their tax return information into a given TurboTax product but 

then realize TurboTax “Freedom Edition” is a better product for them, 

“[t]he information you’ve already entered will transfer automatically”; 

and 

g. misrepresenting to Free File-eligible consumers who enter tax 

information unsupported by TurboTax “Free Edition” that they will 

“need to upgrade” to complete and file their return. 

79. Additionally, Intuit has engaged in unfair, fraudulent, and deceptive business 

acts and practices by employing deceptive and manipulative marketing and product design 

schemes likely to deceive reasonable consumers.  Such actions violate the terms and spirit of the 

IRS Free File Agreement and MOU and undermine the public policy goals of the Free File 

program, to the detriment of low-income taxpayers, the intended third-party beneficiaries 

thereof.  Intuit’s unfair, fraudulent, and deceptive business acts and practices include but are not 

limited to: 
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a. adding code to its TurboTax Free File Website that prevents it from 

appearing in online search results, rendering the site non-discoverable by 

consumers searching for it on Google or other search engines; 

b. upon information and belief, associating its Google Search Ads for its 

Paid Products with keywords likely to be used by consumers searching 

for the IRS Free File program; 

c. advertising “FREE Guaranteed” tax filing services when in fact only a 

small percentage of consumers are able to complete their tax returns for 

free on the TurboTax Main Website; 

d. heavily marketing TurboTax “Free Edition,” an inferior product with 

highly limited functionality, in a manner that makes it likely to be 

confused with TurboTax “Freedom Edition,” a robust product that 

supports virtually all tax situations; and 

e. requiring consumers to invest substantial time and effort inputting their 

tax return information through the TurboTax “Free Edition” software 

before alerting them that they cannot complete their returns using “Free 

Edition,” and then manipulating them into paying for various product 

upgrades and upsells. 

PRAYER FOR RELIEF 

WHEREFORE, the People respectfully pray for judgment and relief as follows: 

1. Preliminary and permanent injunctive relief enjoining Intuit, together with its 

successors and assigns and all persons acting in concert with them or on their behalf, from 

engaging in any of the unfair and fraudulent business acts and practices described herein, 

pursuant to Business and Professions Code § 17203; 

2. Restitution of all moneys paid to Intuit for electronic tax preparation and filing 

services at any time during the period starting four years before the filing of this Complaint, up 

to and including the date of judgment in this action, by persons in the State of California who 
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I. INTRODUCTION

1. For more than a decade, Intuit Inc., the owner and operator 0f the electronic tax

preparation and filing service TurboTaX, has engaged in unlawful, false, and misleading practices

targeting low- and middle-income taxpayers t0 become the dominant player in the online tax

preparation and filing market.

2. Since the early 20003, the United States Internal Revenue Service (“IRS”) and state

tax authorities, including the California Franchise Tax Board (“FTB”), have instituted programs t0

allow low- and middle-income taxpayers t0 file their federal and state income tax returns for free.

Under the IRS program, called “Free File,” Intuit and other private electronic tax preparation and

filing companies agreed t0 provide a free version 0f their tax filing products t0 the lowest-earning 70

percent 0f taxpayers in exchange for the IRS promising not t0 create its own competing tax

preparation and filing software. Intuit refers t0 its Free File product as “TurboTaX Free File” 0r the

“TurboTaX Freedom Edition.”

3. Despite Intuit’s agreement t0 create a Free File product, the governmental programs

requiring free tax filing options threatened Intuit’s massive TurboTaX profits. Intuit earns billions 0f

dollars in revenue by charging taxpayers t0 use TurboTaX t0 file their taxes. For most TurboTaX

users, Intuit charges $100 0r more. But because most taxpayers can file their taxes for free, few

taxpayers—and particularly few lower-income taxpayers who can file for free through TurboTaX

Free File—will knowingly opt to pay the fees charged by Intuit for filing through the revenue-

generating TurboTaX products.

4. Intuit has dramatically expanded its paying userbase notwithstanding the availability

of free filing options through false and deceptive advertising. T0 d0 so, Intuit has employed a

sophisticated bait and switch scheme designed t0 lure taxpayers t0 use TurboTaX through promises

0f free filing and then, once they spend hours preparing their taxes with TurboTaX, telling them they

actually need t0 pay in order t0 file their taxes.

5. T0 entice taxpayers t0 use TurboTaX in lieu 0f other free 0r cheaper alternatives,

Intuit created and maintains an online TurboTaX product that appears both similar t0 the TurboTaX

Free File product and, by its very title, t0 be free—the “TurboTaX Free Edition.” However, despite

3
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its confusingly similar title, Intuit designed the TurboTax Free Edition t0 be a wholly separate

product from the TurboTaX Freedom Edition.

6. Intuit then disseminated, and continues to disseminate, widespread advertising

stating that if taxpayers use the TurboTax Free Edition they can file their taxes for free. Intuit’s

advertising includes multiple television commercials claiming over and over that taxpayers who use

the TurboTax Free Edition can file their taxes for “free, free, free, free,” online advertisements

billing the TurboTax Free Edition as allowing users “100% Free Tax Filing, $0 Fed, $0 State,” and

Google advertising listing the TurboTax Free Edition as the top search result when taxpayers look

for “free” tax filing options online. TurboTaX’s advertising of its “free” service directs taxpayers to

access the TurboTax Free Edition at turbotax.intuit.com. There, Intuit offers additional

representations confirming that taxpayers can indeed prepare and file their taxes for free, such as that

it is “FREE guaranteed” and a button icon that taxpayers pressed to begin preparing their taxes that

is entitled “File for $0”:

$0 Fed. $0 State. $0 File.
See why it's free

7. But as Intuit knows and intends, most taxpayers who click “File for $0” and use the

TurboTax Free Edition cannot in fact file for free using this product. Once taxpayers spend time and

effort entering extensive information, Intuit executes the second part of the bait and switch scheme.

Intuit suddenly informs the unsuspecting taxpayer that, due t0 the pafiiculars of his or her tax

situation he or she must upgrade to a paid version TurboTax to “accurately file.” Intuit’s statement

is both contrary to Intuit’s advertising and false on its own. Upgrading has nothing to do With

“accurately filing”; taxpayers can accurately file the same tax return for free using other free

alternatives—including forms directly available from the IRS—regardless of the particulars of their
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tax situation. Instead, Intuit’s advertising and design is simply meant t0 mislead taxpayers, who

were looking for free tax filing options and were told they could file for free with TurboTaX, into

believing they now need t0 pay Intuit t0 file their taxes. And even at this stage, Intuit misleads user

regarding the actual cost 0f the upgrade until users spend further hours completing their returns.

8. While Intuit’s scheme has been and remains likely t0 deceive a broad swath 0f

taxpayers, the deception is most egregious for the vulnerable low-income taxpayers who were

entitled t0 file for free through Intuit’s own TurboTaX Free File product. Rather than

“recommend[ing] the right tax solution” for taxpayers, as Intuit represented it would at

turbotax.intuit.com, Intuit used deceptive advertising t0 steer qualified taxpayers away from free

filing through TurboTaX Free File to expensive TurboTaX products. For instance, Intuit maintained

TurboTaX Free File at a separate URL from turbotax.intuit.com and, until investigative journalists

recently uncovered and reported 0n this practice, placed tags in the code for the TurboTaX Free File

webpage that prevented it from appearing in Google search results. As a result, a low-income

taxpayer who conducted an internet search for a service t0 help “file taxes for free” would see results

for Intuit’s revenue-producing TurboTaX Free Edition, but not the truly free TurboTaX Free File.

And when many 0f those taxpayers then used the Free Edition and disclosed information that the

software identified as giving rise t0 a minor deviation from the standard tax filing format, Intuit

informed them they needed t0 pay t0 upgrade t0 accurately file even though Intuit knew they

qualified t0 accuratelyfileforfree through Intuit’s other, trulyfree product. AS a result, these 10W-

income taxpayers paid Intuit money they sorely needed for basic necessities such as food, rent, and

medical care t0 file their taxes even though they should have been allowed t0 file for free through

TurboTaX, and after they were told repeatedly by Intuit filing their taxes would cost nothing.

9. Intuit has reaped enormous profits by deceiving taxpayers into paying for TurboTaX

products. It has attracted millions 0f additional paying TurboTaX users while simultaneously and

aggressively marginalizing free governmental filing options. In 2018, for example, although 70

percent 0f taxpayers were eligible t0 file for free under the Free File program, less than 3 percent did

so. And numerous other taxpayers who did not qualify for free government programs but could have

used cheaper commercial alternatives were misled into paying Intuit’s high prices for TurboTaX.
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10. Intuit’s massive scheme t0 deceive taxpayers violated and continues t0 Violate the

California False Advertising Law, Bus. & Prof. Code § 17500 et seq. The People 0f the State 0f

California (the “People”) seek injunctive relief directing Intuit t0 stop its unlawful promotion 0f its

tax preparation services and t0 correct its misrepresentations. T0 redress the harm Intuit has caused

taxpayers, the People seek restitution for those injured by Intuit’s unlawful conduct. And t0 punish

Intuit’s previous and current Violations 0f law, the People also seek a judgment requiring Intuit t0

pay civil penalties and any fees 0r costs permitted under law.

II. PARTIES

11. James R. Williams, County Counsel for the County 0f Santa Clara (“County

Counsel”), is authorized t0 bring this action in the name 0f the People pursuant t0 Business and

Professions Code section 17500 et seq.

12. Defendant Intuit Inc. is a Delaware corporation with its headquarters and principal

place 0f business located in California at 2700 Coast Avenue, Mountain View, California 94043.

13. The true names and capacities, whether individual, corporate, 0r otherwise, 0f

Defendants Does 1-50 are unknown t0 the People at this time, which therefore sues such Defendants

by such fictitious names and will amend this Complaint t0 show their true names and capacities

when ascertained. The People are informed, believe, and thereon allege that each 0f the Defendants

designated herein as a Doe is also legally responsible in some manner for the events and happenings

alleged in this Complaint.

III. JURISDICTION AND VENUE

14. This Court has jurisdiction over the subject matter in this Complaint pursuant t0

Article VI, Section 10 0f the California Constitution, because n0 statute gives another trial court

jurisdiction over it.

15. The amount in controversy exceeds the minimum for unlimited civil jurisdiction of

this Court.

16. This Court has jurisdiction over Intuit because it is headquartered in this State and

because the unlawful acts that are the subj ect 0f this Complaint were performed in this State.

///
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17. Venue properly lies in this County because Intuit is headquartered in this County, and

because many 0f the unlawful acts that are the subject 0f this Complaint were performed in this

County.

IV. FACTUAL ALLEGATIONS

A. Intuit’s Business Model Relies 0n Charging Taxpayers t0 File Their Taxes

18. Taxpayers throughout California are responsible for preparing and filing their own

personal income tax returns. Typically, this means that each taxpayer must prepare and file a federal

income tax return with the IRS and a California state income tax return with the FTB. Taxpayers

residing in California may also owe state income taxes t0 other states, and if so, must also prepare

and file state income tax returns with those states’ tax authorities.

19. Certain private companies benefit from this system by charging taxpayers for

personal income tax preparation and filing services. Intuit is one such company. Intuit owns and

operates TurboTaX, a primarily online tax preparation service that taxpayers use t0 prepare and file

their federal and state personal income tax returns.

20. Intuit profits from TurboTaX by charging TurboTaX users for accessing TurboTaX’s

service t0 prepare and file their personal income taxes. Intuit’s profits are therefore dependent 0n

attracting increasing numbers 0f taxpayers t0 pay t0 use TurboTaX and convincing each TurboTaX

user t0 pay more. Intuit acknowledges this fact, writing in its 2018 Form lO-K, for example, that its

“future growth depends 0n [its] ability t0 attract new customers t0 the self—preparation tax category

0r t0 [its] new assisted offering, TurboTaX Live, from tax stores and other tax preparers,” and that

its year-over-year growth in the last two fiscal years has been driven, in large part, by “higher

average revenue per customer,” and “a shift in mix t0 our higher end product offerings.”

B. Most Taxpayers Qualify for Free Tax Filing through Government Programs

21. The single largest threat t0 the TurboTaX business model is the implementation 0f a

tax filing system that eliminates taxpayers’ need t0 pay t0 use commercial software for personal

income tax preparation and filing. In particular, the IRS and/or state governments could implement

online taX-filing systems that would allow taxpayers t0 file their taxes for free and could pre-prepare

returns for taxpayers (meaning taxpayers would not need t0 fill in any information) using
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information already reported t0 the government. This type 0f free government tax return system is

typically referred t0 as a “return-free filing system.” More than 30 other countries, including

Germany, Japan, Sweden, and the United Kingdom, employ a form 0f return-free tax filing system.

Because taxpayers could file for free in a return-free 0r other government-operated filing system

using pre-prepared returns, most taxpayers would likely n0 longer pay t0 use commercial tax

preparation software such as TurboTaX were such a program implemented.

22. Intuit is fully aware of this threat. For example, in its 2018 Form lO-K, Intuit noted

that it “face[s] competitive challenges from government entities that offer publicly funded electronic

tax preparation and filing services with n0 fees t0 individual taxpayers,” and would be “harm[ed]”

by “future administrative, regulatory, 0r legislative activity” that replaced the current tax preparation

system with return preparation by government agencies. Similarly, in Intuit’s Form lO-Q for the

quarterly period ending April 30, 2019, Intuit explained that “government funded services that

curtail 0r eliminate the role 0f taxpayers in preparing their own taxes could potentially have material

and adverse revenue implications.”

23. In large part due t0 Intuit’s lobbying, the IRS and state tax authorities have not yet

instituted a full return-free filing system. However, as described below, as part 0f its efforts t0 stave

off a return-free filing system, Intuit has agreed t0 participate in government programs through

which private companies such as Intuit must voluntarily provide low- and middle-income taxpayers

with opportunities t0 file their taxes for free.

i. Most Taxpayers Are Able t0 Freely File Federal Taxes through IRS Free File

24. In the early 20003, the IRS was considering instituting a return-free filing system for

federal tax returns. T0 deter the IRS from doing so, Intuit and other private-sector tax software

companies agreed t0 enter into a contractual agreement with the IRS t0 create the Free File program,

under which the tax software companies must allow most taxpayers the ability t0 file their federal

income tax returns through the companies’ commercial tax preparation and filing software at n0

cost.

25. The participating private sector tax software companies are commonly referred t0 as

“Free File Alliance Members.” The terms 0f the agreement are set forth in the Free Online
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Electronic Tax Filing Agreement and Amendments and the accompanying Memorandum 0f

Understanding between the Free File Alliance Members and the IRS (collectively the “Free File

Agreements”).

26. Pursuant t0 the Free File Agreements, Intuit and the other Free File Alliance

Members have agreed t0 “increase electronic filing 0f tax returns” and t0 “extend[] the benefits 0f

online federal tax preparation and electronic filing t0 economically disadvantaged and underserved

populations at n0 cost t0 either the individual user 0r t0 the public treasury.” In exchange, the IRS

has “pledged t0 not enter the tax preparation software and e-filing services marketplace.”

27. Under the Free File Agreements as they have existed over the past decade, Intuit and

the other Free File Alliance Members are obligated t0 jointly provide free federal tax services t0 the

lowest 70 percent 0f the taxpayer population by adjusted gross income. Per the Free File

Agreements, each Free File Alliance Member is committed t0 serve some but not all the qualified

taxpayers through its own software. However, the Free File Alliance Members must together ensure

that all 70 percent 0f qualified taxpayers are able t0 file for free through the Free File program.

28. In 2018, under the 70 percent threshold, the Free File Alliance Members had t0 allow

taxpayers with an adjusted gross income 0f $66,000 0r less the opportunity t0 file their taxes for free

through at least one Free File Alliance Members’ software, regardless 0f the complexity 0f the tax

returns 0r any particulars 0f the taxpayers’ financial status.

29. Intuit has agreed that its Free File product, TurboTaX Free File, will serve the lowest-

income and most vulnerable taxpayers in America. In 201 8, for example, Intuit agreed that

taxpayers with an adjusted gross income 0f $34,000 0r less, taxpayers with an adjusted gross income

0f $66,000 0r less who were active military members, and taxpayers eligible for the Earned Income

Tax Credit, would be able t0 file for free using TurboTaX Free File.

30. For those California taxpayers who use TurboTaX Free File, filing a state tax return is

free for everyone who qualifies for a free federal return.

ii. California Allows Free Filing 0f California State Tax Returns Via CalFile

3 1. Like the IRS, the FTB has considered instituting return-free filing for California

income tax returns. In 2005, the FTB initiated a pilot return-free tax return program called
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“ReadyReturn.” Under the pilot program, 50,000 California taxpayers received a tax return that had

already been completed for them based 0n financial information reported t0 the FTB by employers

and banks. The pilot group 0f taxpayers then had the option 0f filing this pre-completed tax return

for free or discarding it and filing a conventional return.

32. The FTB has since incorporated elements 0f ReadyReturn into CalFile, the FTB’S

free electronic tax return filing program. Using CalFile, qualified California taxpayers can file their

state taxes for free. If taxpayers obtain a free personal identification number (“PIN”) they can pre-

fill their return using the FTB’S online system with data possessed by the State 0f California. In

2018 individual filers with income 0f up t0 $194,503 and joint filers with income 0f up t0 $389,013

qualified t0 use CalFile, subject t0 certain exceptions.

C. Intuit’s Scheme t0 Maximize Its Profits by Misleading Taxpayers

33. T0 sustain and grow its revenue and profits, Intuit has sought t0 attract substantially

more taxpayers t0 revenue-generating TurboTaX products and t0 charge increasingly high prices for

TurboTaX. As a result, the revenue-generating TurboTaX products are not only substantially more

expensive than free filing options through the IRS Free File program 0f CalFile, they are also

significantly more expensive than competing commercial products such as TaxSlayer 0r TaXAct. In

2018, for instance, TurboTaX Deluxe, the most popular TurboTaX product, cost a taxpayer a

minimum 0f $105 t0 file the taxpayer’s federal and California tax returns, and $45 more for each

additional state in which the taxpayer needed t0 file. Other TurboTaX products cost even more. On

top 0f this base cost, Intuit encouraged taxpayers t0 pay for add-ons such as additional audit

protection and live tax assistance, each 0f which added substantially t0 the overall costs that

taxpayers paid. By contrast, in 201 8 the classic version of TaxSlayer cost $49 and the basic plus

version 0f TaXAct cost just $35 for filing a federal and California return.

34. The proliferation 0f free filing options under the IRS Free File program and CalFile

and competing cheaper commercial options presented Intuit with a dilemma. How could Intuit

convince taxpayers, most 0fwhom can now file for free, and almost all 0fwhom can file cheaper, t0

pay Intuit’s high prices? Most taxpayers would not knowingly agree t0 pay Intuit’s high prices if it

was apparent they could instead use free 0r cheaper filing options. This is particularly true for low-

10
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income families struggling t0 make ends meet in Santa Clara County and elsewhere in California.

35. Rather than reduce its prices 0r risk losing a significant portion 0f its customers, Intuit

implemented a sophisticated marketing scheme that lured taxpayers t0 use TurboTaX 0n the promise

that they could d0 so for free, only t0 later tell them, after they spent hours entering information into

TurboTaX, that they would have t0 pay in order t0 complete the process 0f filing their returns. In

doing so, Intuit falsely advertised TurboTaX’s cost and the availability 0f truly free alternatives in

order t0 hoodwink taxpayers into paying for TurboTaX. Intuit’s marketing scheme, which is likely

t0 deceive taxpayers and harmful t0 all who Viewed Intuit’s advertising, is particularly duplicitous

for those taxpayers who qualified for Intuit’s own TurboTaX Free File product.

i. Intuit Draws Taxpayers t0 Turbo Tax With False Advertising About Its Cost

36. Intuit has engaged in a far-reaching advertising campaign t0 drive taxpayers t0 use

TurboTaX rather than free 0r cheaper alternatives through false and misleading advertisements

representing that taxpayers who use the advertised version 0f TurboTaX are “guaranteed” t0 be able

t0 file their taxes for free.

37. T0 d0 so, Intuit created and maintains a seemingly free TurboTaX product, the

TurboTaX Free Edition. Critically, the TurboTaX Free Edition is an entirely separate product from

the TurboTaX Free File product, which is the product through which Intuit complies with its

obligations under the IRS Free File program and allows truly free filing 0f federal and state tax

returns for anyone who meets the income criteria. In fact, Intuit has used the TurboTaX Free Edition

t0 steer taxpayers away from the TurboTaX Free File product. As described below, Intuit has

extensively advertised the TurboTaX Free Edition and its supposed free “guaranteed” filing while

simultaneously minimizing taxpayers knowledge 0f 0r ability t0 find the TurboTaX Free File product

by, for example, providing it 0n a separate URL and then blocking that URL 0r descriptions 0f the

TurboTaX Free File product from appearing in internet search results.

38. Intuit next advertised and continues t0 advertise across a variety 0f media that if

taxpayers use the TurboTaX Free Edition they will be able t0 file their taxes for free.

///

///
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39. As part of this campaign, Intuit has created numerous television advertisements

emphasizing repeatedly that taxpayers Who want to file their taxes for free can do so through the

TurboTax Free Edition. Examples of Intuit’s TurboTax television advertisements can be Viewed at

<https://WWW.Voutube.com/results?search querv=turbotax+free+commercials/>. The 3O and 6O

second spots consist of actors repeating the word “free” for the entire commercial before a voiceover

at the end confirms that TurboTaX is “Free, free free free.”

40. Intuit also paid, and upon information and belief continues to pay, Google and other

search engines to prominently list and link to the TurboTax Free Edition when taxpayers search for

free tax filing options and even for IRS Free File. For example, Intuit historically paid Google to list

advertisements for the TurboTax Free Edition among the top search results when taxpayers searched

for “IRS free file taxes.” And in the advertisements that appeared in search results, Intuit described

the TurboTax Free Edition in a variety ofways as free to file. For instance, Intuit described it as

“Free Federal. Free State. Free to File” and costing “Absolutely nothing!”

TurboTax Free Edition. Free Federal. Free State. Free To File. |The

https://blog.turbotax.intuit.com/turbotax.../turbotax-free—edition-free-federal-free-state... V

Dec 4, 201 8 — Absolutely nothing! That's why, for the fifth year in a row, TurboTax i5 offering free federal

and state tax filing with TurboTax Free Edition.
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41. Although Intuit has changed some of its advertising in the past few months following

several news articles exposing its deceptive conduct, Intuit continues to list the TurboTax Free

Edition as the first Intuit—sponsored result in a Google search for “TurboTax free.” In the listing,

Intuit describes the TurboTax Free Edition as “100% Free Tax Filing, $0 Fed $0 State” with the

promise that TurboTax is “your free tax filing solution.”

GOOgle turbotax free Q

Q All E News E Videos 0 Shopping fl Books E More Settings Tools

About 4.520.000 results (0.72 seconds)

FreeTaxUSA® File My Taxes Free
|
Federal is Always $0 (Free)

www.freetaxusa.com/Authorized/E-FiIe v

Pay $0 to file all federal tax returns, no upgrades, 100% Accurate! Premium federal filing is 100%

free with no upgrades for premium taxes. Free Return. Step—By-Step Guidance. Maximum

Refund. Types: Simple, Basic, Advanced.

Self—Employed Taxes - Military Taxes - Tax Extension Filing - State Taxes - Contact Us

100% Free Tax Filing, S0 Fed, S0 State
I
TurboTax® Free - Intuit

https://turbotax.intuit.com/personaI-taxes/on|ine/free—edition.jsp V

Rating: 4.8 - 37,974 reviews - Free

You’ll pay nothing to file your simple federal and state taxes online—we're your free tax filing

solution. When tax laws change we're on top of it, so you can be sure your tax return includes

the latest IRS and state tax forms. e—File your federal and state tax return with direct

What ls an IRS 1040 Form? - Student Loan Interest - Form 1098-T - Child Tax Credit

42. Intuit even created a fake crossword puzzle that it published on the New York Times

website next to the real crossword puzzle entitled “Free” by “Free.F.Free” with prominent TurboTax

branding. A copy of the crossword puzzle is incorporated by this reference and attached as Exhibit

A. It contains 68 clues, such as “TurboTax Free is _” and “No charge.” The answer to every clue

is “free.”

43. Intuit’s advertisements direct taxpayers to the URL turbotax.intuit.com, the revenue-

producing URL for the TurboTax Free Edition, and not to TurboTax Free File.

44. When taxpayers access this URL, Intuit again claims that they Will be able to file for

free through the TurboTax Free Edition. For example, as of September 5, 201 9, Intuit continues to

include the advertisement below, which contains a “FREE guaranteefl,” a statement users could pay
1 3
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“$0” for their federal and state taxes, for a total of $0, and a button icon to begin the filing process

entitled “File for $0” with the hyperlinked message “See why it’s free”:

TurboTax l TurboTax Dnline Products I‘ TurboTax Free Edition

TurboTax Free Edition

Simple tax returns

Free federal taxes and state taxes

4* (43/5137950reviml

$0 Fed. $0 State. $0 File.

See why i‘t's free

45. Intuit’s advertisements were and are false and misleading. Contrary to its statements

that taxpayers are guaranteed to be able to “File for $0” using the TurboTax Free Edition, Intuit

deliberately designed that product to allow only a tiny percentage 0f taxpayers to file for free by

building triggers into its software that requires taxpayers to pay to file their return if there is any

deviation from the most standard tax filing. For example, Intuit charges taxpayers to file if they

meet any 0f the following criteria: they are self—employed, do not have health insurance, have

unemployment pay, have prize money, pay or receive alimony, have business income or losses, have

capital gains or losses, have income from rental real estate, receive royalties, have farm income or

losses, claim a student loan deduction, claim a health savings account contribution deduction, claim

deductible educator expenses, claim education credits, claim retirement savings contribution credits,

or claim credit for child and dependent care expenses. And even this list includes only some of the

bases upon which the software will require a taxpayer to pay before filing. Taxpayers who cannot

file for free include numerous taxpayers Who have what any reasonable person would consider a

simple tax return. Moreover, despite Intuit’s advertising that taxpayers who use the TurboTax Free

14
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Edition can file for free, Intuit in fact designed the TurboTax Free Edition so that it requires a

massive number oflow-income taxpayers who qualifi/ tofile their taxesforfree, including through

IRS Free File and CalFile, to pay tofile.

ii. Intuit Misleads Taxpayers into Paying Substantial Sums t0 File Via TurboTax

46. Intuit’s false advertising that taxpayers who use the TurboTaX Free Edition can file

for free was and remains intentional and a key part of Intuit’s bait and switch scheme to draw

taxpayers away from truly free or cheap filing alternatives. Once taxpayers click the orange “File

for $0” button and begin using the TurboTax Free Edition, Intuit provides further deceptive

advertising designed to convince them to pay for expensive TurboTax products and other offerings.

47. After taxpayers access the TurboTax Free Edition, they are directed to a page that

lists “TurboTax Free Edition” on the left-hand side and at the top 0f the browser Window,

confirming they are preparing their taxes through Intuit’s “guaranteed” “free” tax filing program.

48. Intuit then prompts taxpayers to enter their personal and financial information. After

they spend significant time entering their information, most eventually provide data that necessitates

a basic change to the standard format tax return—for example, that they worked as an Uber driver or

are paying off a student loan—which Intuit intentionally designed the Free Edition to exclude from

the returns eligible for free filing. At this point, Intuit tells them that to “accurately report” their

taxes, they need to pay to upgrade to another TurboTaX program:

QE
To accurately report this income,

you'll need to upgradem self-Employed

Report w—2 [name o O O

BENEFITS

Report multiple sources or Income— . .Includes 1oeeimlsc, 10994: and me,
Ono—on—on- n-|p_ge1 customized
answers 1o your proauc: and support ® ®quesuons 1mm a Tu rbo‘rax spec-ahst.

Maximiz. dOduct‘Oni—clain’l
san-employga expenses such as vemcle. O
phone. supolsae. ano move [smegma c1.

meme uwme
so $59.99 $1 1 9-99

State additional Sui: addluonal
Pays ror Itself

Dan1 M‘OI'IV about Dullrlq Gut your \I-allel—look [O(II'E

Davrnent Option 10 deduct me Cost "'0le Four federal
revruna when you rule
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49. Intuit’s statements are again knowingly false and misleading. As an initial matter,

Intuit’s decision t0 design the TurboTaX Free Edition t0 require a taxpayer with n0 health insurance,

for example, t0 pay t0 upgrade t0 an expensive TurboTaX product has nothing t0 d0 with the

“accuracy” 0f that taxpayer’s return. T0 the contrary, as Intuit knows, many 0f these misinformed

taxpayers qualify for free filing options through which they could accurately report their income,

including the IRS Free File program and CalFile, rather than having t0 pay for an expensive upgrade.

Intuit’s deception 0f the taxpayers who qualify t0 use Intuit’s own TurboTaX Free File is especially

appalling. Intuit knows that those taxpayers—the lowest-income taxpayers who can least afford t0

pay— can accurately file for free through another TurboTaxproduct oflered by Intuit, but

nonetheless hides that option and misinforms them that they need t0 pay $105 0r more t0 upgrade in

order t0 “accurately” file.

50. Even if taxpayers click the “Keep Free” icon 0n the page shown in Paragraph 48,

signaling that they are looking for any option that would allow free filing, Intuit simply repeats the

same false representation that the taxpayer needs t0 upgrade t0 accurately report.

5 1. The misrepresentations d0 not end there. Intuit’s strategy of initially informing

taxpayers that they can file for free through TurboTaX and then waiting t0 tell them they must pay t0

upgrade until after they have spent several hours entering information places the taxpayers in a lose-

lose scenario. They must either waste the time they spent and leave TurboTaX t0 g0 a truly free

option 0r they must pay the price t0 upgrade. But because even taxpayers who learn the cost 0f

upgrading at this point in the TurboTaX process might still choose t0 leave TurboTaX, Intuit employs

additional deceptive advertising about TurboTaX’s cost.

52. For instance, in the example above, Intuit listed the price t0 upgrade t0 TurboTaX

Deluxe as $59.99. However, Intuit did not include the additional $44.99 it will charge for filing each

necessary state tax return. Further, Intuit’s encouragement t0 taxpayers t0 pay Intuit’s fees with

their refund, stating “Don’t worry about pulling out your wallet—look for the payment option t0

deduct the cost from your federal refund when you file[,]” fails t0 disclose the $40 fee Intuit will

charge for taking its payment out 0f a taxpayer’s federal refund. A11 told, rather than the $59.99

///
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advertised by Intuit for the supposedly required “upgrade” t0 “Deluxe,” a user who upgraded and

opted t0 take the payment t0 Intuit out 0f a federal refund was charged at least $144.98.

53. Beginning in 2019, the news organization ProPublica published a series 0f articles

publicly disclosing Intuit’s false advertising for the first time. In the ProPublica articles, former

Intuit employees admitted Intuit’s intent t0 lure taxpayers t0 TurboTaX by false advertisements 0f

free filing and then t0 ultimately manipulate those individuals into paying t0 use TurboTaX.

54. For example, a former midlevel Intuit employee told ProPublica journalists that

Intuit’s “entire strategy is [t0] make sure people read the word ‘free’ and click our site and never

use” a product that is actually free. The employee explained that Intuit designed its page t0 “direct

you through a product flow that the company wanted t0 ensure would not make you aware 0f Free

File.” The “vast majority 0f people who click [the TurboTaX Free Edition] will not pay $0.“

55 . Another former TurboTaX Vice president wrote 0n LinkedIn that she had been

“charged with addressing the threat posed by IRS free efile” and had “revamped TurboTaX

marketing strategy for low-end tax filers,” driving a “100% increase in revenues.” In other words,

Intuit tasked a TurboTaX Vice president with steering vulnerable low-end tax filers who qualified t0

file for free t0 expensive TurboTaX products. She successfully created the marketing strategy that

did so, and then boasted about it as a career accomplishment because it doubled Intuit’s profits.

56. Similarly, former Intuit employees have admitted that Intuit considered and rej ected

ideas that would have rendered their advertising less misleading. A former Intuit marketing

employee told ProPublica that a new employee proposed at a meeting with staff up t0 senior

manager level that TurboTaX users who provided information confirming their eligibility for IRS

Free File be provided a clear recommendation they use that product. This new employee saw and

attempted t0 correct Intuit’s deceptive practice 0f informing users eligible for free filing that they

///

1
Elliot and Kiel, TurboTax and H&R Block Saw Free Tax Filings as a Threat — and Gutted It (May

2, 2019) ProPublica < https://www.propublica.org/artic1e/intuit-turbotaX-h-r-block-gutted-free-taX-

filing-internal-memo> (as 0f Sep. 5 2019).

7-

Ibid.
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needed to pay. According t0 the former marketing employee, when she proposed this idea, other

employees at the meeting laughed and the meeting moved on.3

iii. Intuit Has Misled Taxpayers About the Availability 0f TurboTax Free File

57. To maximize its profits, Intuit not only wants to drive traffic to its paid TurboTax

products but also to minimize the number of low-income taxpayers who learn about and use Intuit’s

actual free product, TurboTax Free File. Intuit thus has engaged in several deceptive tactics to

mislead taxpayers about their ability to use that product t0 file for free.

58. When Intuit created TurboTax Free File, Intuit created a separate URL to host it:

intuitturbotax.com/taxfreedom. Intuit then hid that URL. Until its practice was recently exposed by

ProPublica, Intuit actively manipulated the coding within the TurboTax Free File URL

(intuit.turbotax.com/taxfreedom) to prevent Google’s search engine from listing any links to that

URL, including When taxpayers entered search terms such as TurboTax and Free File. At the same

time, Intuit paid Google to list advertisements for its revenue-producing URL (turbotax.intuit.com)

among the top search results When taxpayers searched for free tax services, even when using search

terms as specific as “IRS free file taxes”:

Goggle irs tree me taxes ,3, q
All News :mag es snoppmg vldeos More Senings tools

Aboul 38500.00!) results (0.58 seconds)

TurboTax® Free | Free IRS Fed Fillng Online@ turbolax.zntun.cornlfree v
i i t i Rating (OI turbolar intud Com 4 ‘l > 52,452 reviews
Our Slmple Personalized Questions Help Von Prepare Your IRS Tun \Nflh Confidmca. Maximum
Refund GuaranteaA Flnish and Filo Today Fro- Editicn. Makalza Your Deductions.
E~F||e Your Taxes Today - L's! Chance m File - Free Tax Gllculltot - Download Tul‘bo'l'lxo App

HER BlockO Official Site I Free Federal Tax Filing l HRBIock.com@ www.hrbtock‘corn/ v
Prepare And Filo Ymr Federal Tax Return For Fm Wi‘h H&R Block® & Get Your Max Refundl All Of The
Care And Expertise, No Surprises Or Hidden Fees. Start Your Tax Re!urn Today. Maximum Refund
Guarantee. Virlual Tax Preparalionv 1 00% Accuracy Guarantee. Ask A Tax Pro! Matd’u With A Tax Pro.

O New York - 20 locations nearby

IRS E—File is Fast & Easy | Free IRS Tax Returns | File Online TodayE -wa O40.ccmllRSdaxes/free~fillng v
EAFIIe Your Federal l State Taxes Dnline with Our Easy Slep-by-Slep Filim Prmess. Flla Today s GeL._

Free IRS Form Filing | 10 hours Left to File Taxes | TaxAct.comg wwwrtaxact.com/ V
Fm IRS fonn 104052 I'lllng with TaxActO for quick. easy tax fillng. S‘art your taxes now! Stressdfruo“.

Free File: Do Your Federal Taxes for Free I Interna! Revenue Service
hfipszilwwwjrsgov/filinngrae—I'IIa-do—yourfaderal—taxes~for-free ~
Fm Fll. is a fast. safe. and fr" way to do your federal tax r-Iurn online. Prepare Ind a—fvlo your tam
m the IRS with irc- t-x software or fillable forms. Choose

3
Ibid.
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59. Intuit also included descriptors in its online advertising, including the terms

“TurboTaX® Free” and “Free IRS Fed Filing Online” shown above, that created the impression that

taxpayers would be directed t0 a website that allowed them t0 take advantage 0f their entitlement as

low-income taxpayers t0 prepare and file their taxes for free. Again, the link sent taxpayers t0

Intuit’s revenue-producing URL, turbotax.intuit.com, and not t0 the TurboTaX Free File URL.

60. When taxpayers have accessed the revenue-producing TurboTaX URL, Intuit included

and continues t0 include misleading statements t0 convince them that n0 Free File product is

available. For example, the revenue-producing TurboTaX URL prominently contains a link entitled

“Online Products.” When taxpayers click that link, Intuit purports t0 list the available TurboTaX

products. However, while the list includes the TurboTaX Free Edition and TurboTaX products

costing money such as TurboTaX Deluxe, it omits any reference t0 TurboTaX Free File. Lower 0n

the revenue-producing TurboTaX URL Intuit includes another link entitled “A11 online tax

preparation software.” At this link, Intuit again purports t0 list all 0f its online tax preparation

software, and again includes the TurboTaX Free Edition and TurboTaX products costing money but

omits TurboTaX Free File. In fact, until recently, if a taxpayer searched turbotax.intuit.com after

Viewing TurboTaX’s advertising t0 find free tax filing options, he 0r she would find n0 reference t0

0r ability t0 access TurboTaX Free File and would be exclusively directed for supposedly free filing

t0 the TurboTaX Free Edition.

iv. Intuit Has Employed Deceptive Advertising 0n the TurboTaX Free File Webpage

61. Despite Intuit’s efforts t0 hide TurboTaX Free File, some qualified taxpayers

successfully access its URL. In yet another dimension 0f its scheme, Intuit engaged in further

deception t0 attempt t0 direct those taxpayers back t0 turbotax.intuit.com and t0 ultimately pay t0

use TurboTaX.

62. First, Intuit designed the TurboTaX Free File Program URL to include misleading

statements t0 taxpayers regarding their eligibility for the Free File program. For example, Intuit

included prominent statements 0n the main page 0f the website creating the false impression that if

taxpayers did not meet TurboTaX’s Free File product requirements, including the $34,000 cap 0n

adjusted gross income, the taxpayers did not qualify for the Free File program and so should file

1 9
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through TurboTaX standard products by clicking an icon entitled “Start for Free.” Intuit knew that

taxpayers who earned between $34,000 and $66,000 qualified for the IRS Free File program and

could file for free through other Free File Alliance Member products. But by misleading them about

this fact and encouraging them t0 access the other TurboTaX products “for free,” Intuit redirected

those taxpayers into TurboTaX products that Intuit intended t0 sell t0 them using the same deceptive

scheme discussed above. Intuit omitted any mention that these taxpayers qualified t0 file for free

using another Free File Alliance Member products.

63. Second, Intuit rerouted a substantial portion 0f taxpayers who attempted t0 access

TurboTaX Free File back t0 revenue-generating TurboTaX products without their knowledge. When

first accessing TurboTaX Free File, Intuit prompted taxpayers t0 provide their email, Intuit user ID,

and password. If a taxpayer had a preexisting account with Intuit—for example, because that

taxpayer began preparing a tax return using a different TurboTaX product—the act 0f logging into

TurboTaX Free File with that preexisting account information caused that user t0 be automatically

redirected t0 the TurboTaX product that the taxpayer had previously accessed. Intuit provided n0

notice t0 these users that they were being forced away from TurboTaX Free File and provided n0

means t0 these users t0 opt instead t0 use TurboTaX Free File. At this point, the user, who qualified

t0 file for free and had been told by Intuit that he 0r she was entering the TurboTaX Free File system,

instead was routed into a revenue-generating TurboTaX product and likely paid t0 file.

D. Intuit Has Massively Profited by Harming Vulnerable Taxpayers

64. Intuit’s deception has greatly profited Intuit while harming taxpayers throughout

California and in Santa Clara County specifically.

65. Upon information and belief, millions 0f Californians and hundreds 0f thousands 0f

Santa Clara County residents Viewed Intuit’s false and misleading advertising and then paid t0 use

TurboTaX t0 file their taxes.

66. Many 0f those taxpayers were looking for—and qualified for—actual free filing

options but were misled by Intuit into paying money they could ill afford t0 spend for TurboTaX

products. In response t0 ProPublica’s reporting, a substantial number 0f taxpayers have contacted

ProPublica and alleged they sought out and qualified for free filing options but were misled by Intuit
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into paying for TurboTaX.4 For example, an unemployed mother and part—time father raising two

disabled sons who qualified for free filing were charged almost $200 by Intuit t0 use TurboTaX.5 A

graduate student who earned less than $10,000 paid Intuit $100 for TurboTaX.6 And numerous

military personnel who met free filing thresholds were misled by Intuit into using TurboTaX.7 These

individuals were deceived into paying scarce resources t0 Intuit—a corporation that takes in billions

in revenue every year—rather than using those resources for rent, groceries, and other basic living

expenses.

67. In large part due t0 Intuit’s pattern 0f deception, less than three percent 0f eligible

Free File taxpayers did so nationwide. A similarly small percentage 0f eligible CalFile taxpayers use

it t0 file their state tax returns for free.

68. Meanwhile, propelled by its deceptive marketing, Intuit’s revenue and profits have

increased by leaps and bounds. TurboTaX is now the most used tax preparation software in the

United States. In 2003, Intuit reported $422.9 million in revenue from TurboTaX sales. By 2018,

Intuit reported selling nearly 32 million units 0f TurboTaX Online and earning nearly $3 billion in

revenue from those sales. In fiscal year 201 8 alone, Intuit’s Consumer segment, which is “derived

primarily from TurboTaX Online tax return preparation software,” increased by $3 16 million—a

14% increase from fiscal year 20 1 7.

69. The People first learned 0f Intuit’s false advertising and its deceptive conduct

described above in April 2019 after ProPublica published the article “Here’s How TurboTaX Just

Tricked You into Paying t0 File Your Taxes” 0n April 22, 2019.

///

4
Tobin, et al., Here Are Your Stories OfBeing Tricked into Paying by TurboTax. You Often Need

the Money (Apr. 26, 2019) ProPublica <https://www.propublica.org/article/here-are-your-stories-of—

being-tricked-into-paying-by-turbotaX-you-often-need-the-money> (as 0f Sep. 5, 2019).

5
Ibid.

6
Ibid.

7
Elliot and Tsutsumi, TurboTax Uses a “Military Discount” t0 Truck Troops Into Paying t0 File

Their Taxes (May 23, 2019) ProPublica <https://www.propublica.org/article/turbotaX-military-

discount-trick-troops-paying-to-file-taxes> (as 0f Sep. 5, 2019).
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70. After ProPublica published that article and subsequent stories thereafter, Intuit’s

response has been brazen indifference and further deception. After ProPublica’s initial stories,

multiple TurboTaX users who qualified for IRS Free File but were misled into paying t0 use

TurboTaX reported t0 ProPublica that they had contacted Intuit t0 obtain a refundg After a few

initial refunds were granted, Intuit quickly settled 0n a different response. It denied the refunds and

provided the callers with false information that Intuit was not responsible for the TurboTaX Free File

product and that ProPublica’s stories about TurboTaX were “fake news.”9

V. CAUSES OF ACTION

FIRST CAUSE OF ACTION

FALSE ADVERTISING
(Violation 0f Business and Professions Code section 17500, et seq.)

(Against all Defendants)

71. The People allege and incorporate all the allegations set forth above in Paragraphs

1 -70.

72. Business and Professions Code Section 17500 (the “FAL”) makes it unlawful for a

business, “with intent . . . t0 perform services. .. 0r induce the public t0 enter into any obligation” t0

make, disseminate, 0r cause t0 be made 0r disseminated t0 the public, including over the internet,

“any statement, concerning . . . such services” 0r “concerning any circumstance 0r matter 0f fact

connected with the proposed performance 0r disposition thereof,” which is either “untrue 0r

misleading, and which is known, 0r which by the exercise 0f reasonable care should be known, t0 be

untrue 0r misleading,” 0r that serves “as part 0f a plan 0r scheme with the intent not t0 sell such

services . . . at the price stated therein, 0r as so advertised.”

73. As alleged above, at all times relevant t0 this Complaint, Intuit violated the FAL by

making false 0r misleading statements about TurboTaX and taxpayers’ ability t0 file their taxes for

free, by causing such statements t0 be made and disseminated t0 the public, and by making

8
Elliot and Marco, Listen t0 TurboTax Lie t0 Get Out ofRefundz'ng Overcharged Customers (May 9,

20 1 9) ProPublica < https://www.propublica.org/article/listen-to-turb0taX-lie-t0-get-0ut—0f—refunding-

overcharged-customers> (as 0f Sep. 5, 2019).

9
Ibid.
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statements that taxpayers could use TurboTaX for free with the intent t0 charge most 0f those

taxpayers t0 use TurboTaX and/or t0 sell a different service than advertised.

74. Intuit deliberately implemented a scheme t0 draw taxpayers t0 TurboTaX’s revenue-

producing URL with false representations that they could file their taxes for free using TurboTaX

and then t0 charge those taxpayers significant sums t0 file through additional false and misleading

statements.

75. As part 0f this scheme, Intuit made and disseminated myriad statements that are likely

t0 deceive members 0f the public 0n its website and in advertisements. Examples 0f Intuit’s false 0r

misleading statements include:

a. Television and web advertisements and Google search results:

o Falsely representing in numerous television advertisements that if

taxpayers used the TurboTaX Free Edition they would be able t0 file
for free, including in an ad campaign using the tagline: “Free, free free

free.”

o Falsely representing in extensive online advertisements that if

taxpayers used the TurboTaX Free Edition they would be able t0 file
for free.

o Falsely advertising the TurboTaX Free Edition in online
advertisements as “Guaranteed Free,” and as “Free Federal,” “Free

State,” and “Free File,” requiring “absolutely nothing.”

o Falsely advertising 0n Google with links entitled “TurboTaX® Free”
and “Free IRS Fed Filing Online” that in fact linked t0 the revenue-
generating TurboTaX URLs rather than TurboTaX Free File.

b. Statements 0n the revenue-producing TurboTax site:

o Falsely describing the TurboTaX Free Edition as the only free

TurboTaX product and omitting mention of the TurboTaX Free File

product.

o Falsely representing that if taxpayers use the TurboTaX Free Edition
they are charged “$0” for federal taxes, “$0” for state taxes, and “$0”

for filing.

o Falsely representing that taxpayers who access the TurboTaX Free
Edition could file for “FREE guarantee[d].”

o Falsely representing that taxpayers could “File for $0” if they clicked
0n the TurboTaX Free Edition icon.

///
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o Falsely stating t0 taxpayers that they had t0 pay hundreds 0f dollars t0

upgrade t0 a different product in order t0 “accurately report” their

income after taxpayers had invested substantial time inserting their

personal and financial information.

o Encouraging taxpayers t0 use their federal refund t0 pay for upgrades
while failing t0 disclose that taxpayers would be charged substantial

additional money t0 d0 so.

C. Statements 0n the TurboTax Free File Site:

o Falsely informing taxpayers with over $34,000 in adjusted gross
income that they did not meet the qualifications for Free File.

o Falsely informing taxpayers that they had accessed the TurboTaX Free
File product when they were in fact using a different TurboTaX
product that would cost money t0 use.

76. At the time Intuit made the statements alleged above 0r caused them t0 be

disseminated it knew and should have known the statements were false and misleading and likely t0

deceive the public. Intuit knew and intended that its false and misleading advertising created a false

impression that taxpayers could file for free through the standard TurboTaX products.

77. Intuit’s scheme has been wildly profitable. Intuit has not merely been able t0

preserve its corporate profits, initially threatened by free filing options, but has experienced dramatic

year 0n year increases in revenue and income. Intuit profits have come at the expense 0f the 10w-

and middle-income taxpayers who qualified t0 file for free and have been deceived into paying their

sorely needed resources t0 a multi-billion-dollar corporation.

78. Pursuant t0 Business and Professions Code Section 17535, the People request an

order enj oining Defendants from any further Violations 0f Section 17500, et seq.

79. Pursuant t0 Business and Professions Code Section 17535, the People request

restitution 0f any money acquired by Virtue 0f Defendants’ Violations 0f Section 17500, et seq.

80. Pursuant t0 Business and Professions Code Section 17536, the People request an

order assessing a civil penalty 0f $2,500 against Defendants for each Violation 0f Section 17500, et

seq.

///

///
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VI. PRAYER FOR RELIEF

WHEREFORE, Plaintiff, the People, pray that the Court:

1. Declare that Defendants have made, disseminated as part of a plan or scheme, or

aided and abetted the dissemination of false and misleading statements in violation 0fthe False

Advertising Law;

2. Enjoin Defendants from performing or proposing t0 perform and further false or

misleading statements in violation of the False Advertising Law.

3. Order Defendants t0 pay restitution of any money acquired by means of Defendants’

false and misleading advertising, pursuant to Business and Professions Code sections 17500 and

17535.

4. Order Defendants to pay $2,500 civil penalties for each act of false and misleading

advertising pursuant to Business and Professions Code sections 17500 and 17536.

5. For pre- and post—judgment interest;

6. For attorneys’ fees and costs; and

7. For such other and further relief as the Court deems proper.

Dated: September 6, 201 9 Respectfully submitted,

OFFICE OF THE COUNTY COUNSEL
COUNTY OF SANTA CLARA
JAMES R. WILLIAMS, County Counsel
GRETA S. HANSEN, Chief Assistant County Counsel
KAVITA NARAYAN, Lead Deputy County Counsel
AARON BLOOM, Deputy County Counsel
TONY LOPRESTI, Deputy County Counsel

fl AA
AARON‘H'TELOOM
Attorneys for Plaintiff,

PEOPLE OF THE STATE OF CALIFORNIA

2077217
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Frae, free free free.

By Free E Free

DOWN; ACROSS:

1 TurboTax Free

__
2 EERFbadtwjrd
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4- Opposite of ndMi-e*

5___ refills

£ Wifi TurbcTsf, simple

retumsare

7 Tosetloose

9 B«y one, jet one___

11 $0.00

12 No charge
15 Off the IKK*
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grocery store

17 Four letters

IS Same as 19-00*0

19 Same as 20-Across

22 Rhymes with free

25 The truth will set 41 II you p^'nothing

tpr something, then

it’s___

42 Seriously, you can't

get this wrong

45 if itsTurboTaxPree,

it’s___

46 FREE

47___ in-flight Wi-Fi

48 free
49 Two F s, twoR s,

four E's

5$ Combine 45-AeroM
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55 F___

59 R_.
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61___E

62 Freebie-it’sfree

65 m
64 Sugar-___

63 Also rhymes with1 At no coot

2 Gluten-___

4 REFE unscrambled

8 Grafs

9 TurboTax _ is free

10 Put this in your

car when it gets cold:
Anti ze

11 F totheREE

13 Free
14 Not a highway but a

___ way
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asfree

20 FREE

21 FREE

22 FREE
25 FREE

26 FREE
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29 Just write “free"
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everything else
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55 It’s "Free." twice

35 ':$IOx2)-£20-___
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TurboTax Free is___ ?

57 Mo dollarsend
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___ sample"
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fie exact something

as "Free"and, in feet,

is free

32 Uncaged

54 Unleashed

55___ -range chicken

36 It'ssocold I'm___ zing

38 Chargeless
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shortened:___

speech

64 TiaboTaxtagline

“Free,_________ "

65 TLEft Free

66 The word FREE

67 Literally, just the
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68 Writing all of these
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Case 3:19-cv-02546-CRB Document 80 Filed 09/13/19 Page 1 of 43 

Daniel C. Girard (State Bar No. 114826) 
Angelica M. Ornelas (State Bar No. 285929) 
Simon S. Grille (State Bar No. 294914) 
GIRARD SHARP LLP 
601 California Street, Suite 1400 
San Francisco, CA 94108 
Telephone: (415) 981-4800 
Facsimile: (415) 981-4846 
dgirard@girardsharp.com 
aornelas@girardsharp.com 
sgrille@girardsharp.com 

Norman E. Siegel (pro hac vice) 
Austin Moore (pro hac vice) 
Jillian Dent (pro hac vice) 
STUEVE SIEGEL HANSON LLP 
460 Nichols Road, Suite 200 
Kansas City, MO 64112 
Telephone: (816) 714-7100 
Facsimile: (816) 714-7101 
siegel@stuevesiegel.com 
moore@stuevesiegel.com 
dent@stuevesiegel.com 

Co-Lead Interim Counsel 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

IN RE INTUIT FREE FILE LITIGATION Case No. 3:19-cv-02546-CRB 

This Document Relates to:  All Actions CONSOLIDATED CLASS ACTION 
COMPLAINT 

DEMAND FOR JURY TRIAL 

CONSOLIDATED CLASS ACTION COMPLAINT 
CASE NO. 3:19-cv-02546-CRB 
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Case 3:19-cv-02546-CRB Document 80 Filed 09/13/19 Page 2 of 43 

NATURE OF THE ACTION 

1. Plaintiffs are United States taxpayers who paid Intuit Inc. for online tax services 

that Intuit agreed to provide for free.  Intuit offers online tax preparation software under the 

TurboTax tradename. Pursuant to an agreement with the Internal Revenue Service (IRS), Intuit 

and 11 other tax preparation providers are required to provide free online tax return preparation 

and filing services to a substantial majority of U.S. tax filers, including lower income 

Americans and active duty military servicemembers (the “Free File Program”).  In exchange 

for Intuit’s participation, the IRS agreed not to build and publish its own online, free e-filing 

system—a service that would have competed directly with Intuit.  The agreed goal of the 

Program is for 70% of U.S. taxpayers to e-file their taxes for free.  But as a result of Intuit’s 

nationwide scheme to divert eligible filers to its paid products, less than 3% of eligible 

taxpayers filed for free under the Free File Program in the 2018 tax year.   

2. Intuit uses a variety of means to steer taxpayers away from its free e-filing 

offering under the Program. Intuit named the filing software it provides under the Free File 

Program “TurboTax Freedom Edition” while simultaneously promoting a competing product 

that it named “TurboTax Free Edition.” The criteria to file for free using Intuit’s Free Edition 

are not the same as the criteria to file for free using Freedom Edition, however.  Free Edition is 

only free for the simplest returns.  Most taxpayers who seek to file for free using Free Edition 

must pay tax preparation charges starting at $59.99 or more to complete their returns.   

3. If a taxpayer begins the tax filing process using TurboTax’s Free Edition, Intuit 

does not inform the taxpayer that they must pay a fee to file until after the taxpayer has devoted 

considerable time to inputting information into the Free Edition software.  In other words, 

Intuit implements a “free-to-fee” scheme to bait customers with the offer of free tax filing 

services but then charge them a fee to complete their return and file.  Even if the taxpayer is 

eligible to file for free under the Free File Program, Intuit does not inform the taxpayer of the 

free file option or provide a path to Freedom Edition from Free Edition.  Furthermore, Intuit’s 

website, where it advertises Free Edition, contains no link to Freedom Edition.  

1 
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Case 3:19-cv-02546-CRB Document 80 Filed 09/13/19 Page 3 of 43 

4. Intuit uses pervasive nationwide advertising and email campaigns and 

sophisticated search technology to suppress free filing by directing taxpayers, including those 

eligible to participate in the Free File Program, to its paid products.  For example, Intuit made 

the Freedom Edition (i.e., its truly free software) virtually invisible to eligible filers under the 

Free File Program by removing any links to the Freedom Edition from its primary website and 

even altering the Freedom Edition’s website source code to prevent it from appearing in search 

engines like Google. By contrast, Intuit uses different source code to ensure that its paid 

products, including Free Edition, appear in response to Google search requests.  Intuit also 

pays Google through Google’s advertising platform to ensure that Intuit’s paid products appear 

at the top of internet search results.  Thus, taxpayers who search for terms like “TurboTax 

Free” or “turbo tax free file” or “irs free file taxes” are steered to Intuit’s commercial products 

including Free Edition without being given an option to use the Freedom Edition. 

5. Intuit’s practices victimize low-income American taxpayers and military 

servicepeople who are eligible to file their tax returns at no cost under the Free File Program.  

Intuit exploits its superior knowledge of tax laws and regulations, superior access to capital and 

technology, and the confusion, anxiety and frustration associated with payment of income 

taxes to generate billions in revenue from low-income taxpayers—often students, elderly 

people on fixed incomes, and public assistance recipients—and service members who qualify 

to electronically file their tax returns at no charge.  Intuit’s conduct in devising and 

implementing a common plan or scheme to divert eligible online filers to its paid products, 

while actively working to conceal the availability of its free filing product, has allowed Intuit to 

extract, through the use of deceptive, unlawful and unfair acts, practices and conduct, funds 

which should rightfully have been retained by eligible taxpayers.   

6. Through this action, Plaintiffs seek equitable relief in the form of an order 

enjoining Intuit from engaging in the practices challenged herein and requiring restitution of all 

funds improperly obtained by Intuit from the taxpayers who make up the proposed class. 

PARTIES 

7. Plaintiff Andrew Dohrmann is a resident and citizen of California.  
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8. Plaintiff Laura Nichols is a resident and citizen of Nebraska.  

9. Plaintiff Brianna Sinohui is a resident and citizen of California. 

10. Plaintiff Joseph Brougher is a resident and citizen of Pennsylvania.   

11. Plaintiff Monica Chandler is a citizen and resident of Florida. 

12. Defendant Intuit Inc. is a Delaware corporation with its principal place of 

business in Mountain View, California. 

JURISDICTION AND VENUE 

13. This Court has jurisdiction over this lawsuit under the Class Action Fairness Act, 

28 U.S.C. § 1332, because this is a proposed class action in which: (1) there are at least 100 

class members; (2) the combined claims of class members exceed $5,000,000, exclusive of 

interest, attorneys’ fees, and costs; and (3) Intuit and class members are domiciled in different 

states. 

14. The Court has personal jurisdiction over Intuit because its principal place of 

business is within this District and it has sufficient minimum contacts in California to render 

the exercise of jurisdiction by this Court proper and necessary. 

15. Venue is proper in this District under 28 U.S.C. § 1391(b) because a substantial 

part of the conduct at issue in this case occurred in this District. 

THE CLASS REPRESENTATIVES  

Andrew Dohrmann 

16. Plaintiff Andrew Dohrmann is a student and carpenter residing in Moraga, 

California. His adjusted gross income in 2018 was under $20,000.  In April 2019, he used 

TurboTax to prepare and file his tax returns for the 2018 tax year. 

17. Mr. Dohrmann searched the internet for free e-filing options and found 

TurboTax’s Free Edition. He began the tax-preparation process on Free Edition believing, as its 

name indicated, that Free Edition was free. 

18. After submitting his personal information required to file his taxes—including 

information sufficient to confirm to Intuit that Mr. Dohrmann qualified for the Free File 
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Program—Mr. Dohrmann received a notification from Intuit stating that he would need to pay a 

fee to complete and file his tax return.  

19. Intuit did not notify Mr. Dohrmann that its service was not free until the very end 

of the tax-filing process, after he had entered a significant amount of personal information.  Mr. 

Dohrmann paid the fee to complete his filing, to avoid losing the value of the time he had spent 

inputting his information. 

20. Mr. Dohrmann qualified to file his taxes for free using TurboTax Freedom 

Edition and the Free File Program.  Had Intuit made its free tax-filing service accessible to him, 

Mr. Dohrmann would have used it, rather than the paid version.  But for Intuit’s concealment of 

Freedom Edition, Mr. Dohrmann would not have paid Intuit to file his taxes. 

21. Intuit’s conduct, as further described in this complaint, caused Mr. Dohrmann to 

pay approximately $105 to Intuit on April 14, 2019 to file his 2018 federal and state tax returns. 

Laura Nichols 

22. Plaintiff Laura Nichols is a current member of the Marine Corps Reserve residing 

in Nebraska. Her adjusted gross income in 2018 was under $30,000.  In April 2019, she used 

TurboTax to prepare and file her taxes for the 2018 tax year.   

23. When Ms. Nichols filed her 2018 taxes, she was working for the military full time 

and living on a military base. She searched the internet for free e-filing options and found 

TurboTax’s Free Edition. She began the tax-preparation process on Free Edition believing, as 

its name indicated, that Free Edition was free.  

24. Ms. Nichols spent several hours using TurboTax to prepare her tax returns.  As 

part of that process, she provided TurboTax with significant amounts of personal information, 

including information sufficient to notify Intuit that Ms. Nichols qualified for the Free File 

Program. After submitting her personal information, Intuit informed Ms. Nichols that she 

would have to pay a fee to complete and file her tax return through TurboTax. 

25. Intuit did not notify Ms. Nichols that its service was not free until the very end of 

the tax filing process, after she had entered a significant amount of personal information.  Ms. 
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Nichols paid the fee to complete her filing, to avoid losing the value of the time she had spent 

inputting her information. 

26. Ms. Nichols qualified to file her taxes for free using TurboTax Freedom Edition 

and the Free File Program. Had Intuit made its free tax-filing service accessible to her, Ms. 

Nichols would have used it rather than the paid version.  But for Intuit’s concealment of 

Freedom Edition, Ms. Nichols would not have paid Intuit to file her taxes. 

27. Intuit’s conduct, as further described in this complaint, caused Ms. Nichols to pay 

approximately $30 to Intuit in April 2019 to file her 2018 federal and state tax returns. 

Brianna Sinohui 

28. Plaintiff Brianna Sinohui is a resident of Redlands, California.  Her adjusted gross 

income in 2018 was under $10,000. In 2019, she used TurboTax to prepare and file her tax 

returns for the 2018 tax year. 

29. Ms. Sinohui navigated to Intuit’s TurboTax Free Edition website and began the 

tax-preparation process, believing that Free Edition was, as its name indicated, free.   

30. After submitting her personal information—including information sufficient to 

confirm to Intuit that Ms. Sinohui qualified for the Free File Program—Ms. Sinohui received a 

notification from Intuit stating that she would need to pay a fee to complete and file her tax 

return. 

31. Intuit did not notify Ms. Sinohui that its service was not free until the very end of 

the tax-filing process, after she had entered a significant amount of personal information.  Ms. 

Sinohui paid the fee to complete her filing, to avoid losing the value of the time she had spent 

inputting her information. 

32. Ms. Sinohui qualified to file her taxes for free using TurboTax Freedom Edition.  

Had Intuit made its free tax filing service accessible to her, Ms. Sinohui would have used it, 

rather than the paid version. But for Intuit’s concealment of Freedom Edition, Ms. Sinohui 

would not have paid Intuit to file her taxes. 

33. Intuit’s conduct, as further described in this complaint, caused Ms. Sinohui pay 

approximately $179 to Intuit to file her 2018 federal and state tax returns. 
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Joseph Brougher 

34. Plaintiff Joseph Brougher is a student with a part-time job who resides in West 

Mifflin, Pennsylvania. His adjusted gross income in 2018 was under $10,000.  In January 2019, 

he used TurboTax to prepare and file his tax returns for the 2018 tax year.  

35. Mr. Brougher navigated to the TurboTax’s Free Edition and began the tax-

preparation process based on the understanding that Free Edition was, as its name indicated, 

free. 

36. After submitting his personal information—including information sufficient to 

confirm to Intuit that Mr. Brougher qualified for the Free File Program—Mr. Brougher received 

a notification from Intuit stating that he would need to pay a fee to complete and file his tax 

return. 

37. Intuit did not notify Mr. Brougher that is service was not free until the very end of 

the tax-filing process, after he had entered a significant amount of personal information. Mr. 

Brougher paid the fee to complete his filing, to avoid losing the value of the time he had spent 

inputting his information. 

38. Mr. Brougher qualified to file his taxes for free using TurboTax Freedom Edition.  

Had Intuit made its free tax filing service accessible to him, Mr. Brougher would have used it, 

rather than the paid version. But for Intuit’s concealment of Freedom Edition, Mr. Brougher 

would not have paid Intuit to file his taxes. 

39. Intuit’s conduct, as further described in this complaint, caused Mr. Brougher to 

pay approximately $85.58 to Intuit to file his 2018 federal and state tax returns. 

Monica Chandler 

40. Plaintiff Monica Chandler works in public services and resides in Lakeland, 

Florida. Her adjusted gross income in 2018 was under $25,000. In March 2019, she used 

TurboTax to prepare and file her tax returns for the 2018 tax year. 

41. Ms. Chandler used an accounting service to complete her taxes the previous year, 

but decided to use the TurboTax Free Edition for the 2019 tax season so that she could file her 
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tax returns for free. She navigated to the Free Edition and began the tax-preparation process 

believing that Free Edition was, as its name indicated, free.   

42. After submitting her personal information—including information sufficient to 

confirm to Intuit that Ms. Chandler qualified for the Free File Program—Ms. Chandler received 

a notification from Intuit stating that she would need to pay a fee to complete and file her tax 

return. 

43. Intuit did not notify Ms. Chandler that its service was not free until the very end 

of the tax filing process, after she had entered a significant amount of personal information.  

Ms. Chandler paid the fee to finish her filing, to avoid losing the value of the time she had spent 

inputting her information. 

44. Ms. Chandler qualified to file her taxes for free using TurboTax Freedom Edition.  

Had Intuit made its free tax filing service accessible to her, Ms. Chandler would have used it, 

rather than the paid version. But for Intuit’s concealment of Freedom Edition, Ms. Chandler 

would not have paid Intuit to file her taxes. 

45. Intuit’s conduct, as further described in this complaint, caused Ms. Chandler to 

pay approximately $64.98 to Intuit to file her 2018 federal and state tax returns. 

COMMON FACTUAL ALLEGATIONS 

A. The Free File Program 

46. Congress passed the Internal Revenue Service Restructuring and Reform Act of 

1998 (the “Act”) to restructure, modernize, and improve taxpayer protections and rights.  A 

central feature of the Act was its command to modernize computer systems and business 

processes to offer expanded electronic tax filing.  The Act set a goal of 80 percent of all tax 

returns being filed electronically by 2007.  

47. In November 2001, the Office of Management and Budget’s Quicksilver Task 

Force established the EZ Tax Filing Initiative, which directed the IRS to “create a single point 

of access to free on-line preparation and electronic tax filing services provided by Industry 

Partners to reduce burden and costs to taxpayers.” See Presential Initiatives: IRS Free File, 

https://georgewbush-whitehouse.archives.gov/omb/egov/c-1-3-IRS.html. Initially, the 
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administration proposed that the IRS develop its own digital filing form, which would be 

accessible through the whitehouse.gov website. Ultimately, however, the IRS entered into an 

agreement with a consortium of private tax preparation companies, originally known as the 

Free File Alliance, LLC and now called Free File, Inc. (the “Alliance”), to facilitate the 

expansion of free electronic tax filing. 

48. In 2002, the IRS entered into an agreement with the Alliance called the Free File 

Agreement (the “Agreement”).  Under the Agreement, members of the Alliance committed to 

provide free tax preparation and electronic filing services to at least 60% of United States 

taxpayers. 

49. Intuit—developer of the TurboTax tax preparation and filing software—is the 

market leader in consumer tax software and has largest market share of any member of the 

Alliance. The other current members of the Alliance are H&R Block, 1040NOW Corp., Drake 

Enterprises, ezTaxReturn.com, FileYourTaxes, Free Tax Returns, Liberty Tax, OnLine Taxes, 

TaxACT, TaxHawk, and TaxSlayer. 

50. The IRS and the Alliance extended the Agreement in 2005 and expanded the 

Program to include “taxpayers with an AGI equal to or less than 70% of all US taxpayers or 

below for the prior year, including those least able to afford efiling tax returns, based upon 

verifiable characteristics in their tax return[.]”  The criteria for eligibility for free tax 

preparation and filing services have remained substantially the same since 2005.  The 

Agreement has been renewed several times and has been amended through a series of 

memoranda of understanding (“MOUs”).  On October 31, 2018, the IRS and Alliance entered 

into an Eighth MOU renewing the Free File Program through October 31, 2021.  

51. Pursuant to the Agreement, each Alliance member serves a share of eligible 

taxpayers based on specific objective criteria, so that all qualifying taxpayers have access to at 

least one online platform that will allow them to file their returns at no cost.  Intuit is 

responsible for providing free e-filing to some of the lowest-earning, and most vulnerable, 

taxpayers: those who have AGI of $34,000 or less, are eligible for the Earned Income Tax 

Credit, or are active military members with AGI of $66,000 or less.  Under the Agreement, 

8 
CONSOLIDATED CLASS ACTION COMPLAINT 

CASE NO. 3:19-cv-02546-CRB 

CC Request for Official Notice - Attachment C

https://ezTaxReturn.com
https://whitehouse.gov


PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 70 of 333 * PUBLIC *; 

 
 

 

 

 

 

 
 

 

 

 

 

 

5

10

15

20

25

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

Case 3:19-cv-02546-CRB Document 80 Filed 09/13/19 Page 10 of 43 

these are the only requirements taxpayers must meet to file for free through TurboTax under 

the Free File Program. 

52. The Agreement’s stated purpose is to “extend[] the benefits of online federal tax 

preparation and electronic filing to economically disadvantaged and underserved populations at 

no cost to either the individual user or to the public treasury.”  The Agreement states that “to 

serve the greater good . . . the scope of this program is focused on covering the taxpayers least 

able to afford e-filing their returns on their own.” 

B. Intuit Entered Into the Free File Agreement to Avert the Competitive 
Threat Posed by the Federal Government  

53. According to the Treasury Inspector General for Tax Administration, the 

Alliance’s “primary goal is to keep the Federal Government from entering the tax preparation 

business.” See Written Statement of Treasury Inspector General for Tax Administration J. 

Russell George Before the U.S. House of Representatives Committee on Ways and Means (Apr. 

6, 2006) (available at https://www.treasury.gov/tigta/congress/congress_04062006.htm) (last 

visited Sept. 13, 2019). 

54. The Agreement includes a noncompete provision that prohibits the IRS from 

creating its own free e-filing system.  In contrast, many countries offer their citizens the option 

to file free online tax returns directly with the government. 

55. Intuit and other Alliance members have spent millions lobbying to make the Free 

File Program permanent in order to preserve the benefits of this noncompete provision.  

56. In its SEC filings, Intuit has acknowledged the competitive threat of a 

government-run free e-filing system: “We also face potential competitive challenges from 

publicly funded government entities that offer electronic tax preparation and filing services at 

no cost to individual taxpayers.”  Intuit’s participation in the Alliance “has kept the federal 

government from being a direct competitor to Intuit’s tax offerings.” 

57. In its 2004 Annual Report, Intuit acknowledged: “were the federal government to 

terminate the Free File Alliance and elect to provide its own software and electronic filing 

services available to taxpayers at no charge it would negatively impact our revenue and 
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profits.” 

58. Thus, by entering into the Agreement with the IRS, Intuit avoided competition 

from government-provided free tax programs. As a result, Intuit ensured that millions of 

taxpayers would visit its websites in search of e-filing options, nearly all of which are fee-

based. As of 2017, Intuit had a 65% market share in the do-it-yourself tax software category.  

C. Intuit Steers Taxpayers Away from Free File to Its Commercial Sites 

59. Although the stated purpose of the Agreement is to allow free tax filing for those 

taxpayers who are least able to afford e-filing, Intuit devised a scheme to steer customers away 

from participation in the Free File Program and drive revenue from Free File eligible taxpayers 

to Intuit’s fee-based software products.  For example, Intuit offers two similarly-named 

products that perform the same core functions: (1) a free tax preparation software product it 

named “TurboTax Freedom Edition”—which enables eligible users to complete and e-file their 

tax returns for free pursuant to the Free File Program; and (2) a separate commercial tax 

preparation software product it named “TurboTax Free Edition”—which is heavily marketed 

and promoted as free, but actually charges customers to file all but the most basic of tax returns 

including returns that are eligible for free filing under the Free File Program. 

60. Thus, while the trade names given by Intuit to its Free File and paid software 

products are almost identical, the products are distinct in material, unfair and misleading ways.  

Freedom Edition, the actually free software product Intuit offers pursuant to the Free File 

Program, is intended for taxpayers with an adjusted gross income of $34,000 or less, those who 

are eligible for the Earned Income Tax Credit, as well as those on active military duty with an 

adjusted gross income of $66,000 or less. These taxpayers are eligible under the Free File 

Program to prepare and file a return for free using TurboTax Freedom Edition, a full-featured 

tax filing software system that allows a taxpayer to prepare and file a federal tax return for free.  

In addition to the Form 1040, Freedom Edition provides free access to over 100 other tax forms 

as required under the Free File Program, including Schedules 1 through 6, 1099-MISC, and 

1040 Schedules A-E, EIC, F, H, and J. This means that, as required under the Free File 
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Program, even taxpayers with complex returns can use Freedom Edition to e-file for free if 

they are able to access it and meet the basic eligibility requirements described above. 

61. The Free Edition, by contrast, is only free for “simple tax returns that can be 

filed on Form 1040 without any attached schedules.”  The addition of any forms, including in 

returns requiring itemized deductions, credits, or incomes reportable on Schedules 1 to 6, 

cannot be prepared for free using TurboTax Free Edition.  Consequently, taxpayers who meet 

any of the following criteria, among others, will be charged when using the Free Edition: they 

are self-employed, do not have health insurance, receive unemployment pay, live in one state 

but work in another, pay or receive alimony, have business income, expenses, or losses, have 

capital gains or losses, have income from rental real estate, receive royalties, have farm income 

or losses, claim a student loan deduction, claim a health savings account contribution 

deduction, claim deductible educator expenses, claim education credits, claim retirement 

savings contribution credits, or claim credit for child and dependent care expenses.  None of 

these criteria impact a taxpayer’s eligibility to file for free under the Free File Program. 

62. Even where a taxpayer using the Free Edition has provided sufficient 

information to allow Intuit to determine that the taxpayer qualifies for free filing under the Free 

File Program, Intuit does not notify the taxpayer of their eligibility under the Program or direct 

the taxpayer to the Freedom Edition website where the filing would actually be free.  Thus, 

even though a taxpayer is eligible to file for free under the Free File Program and has been 

directed by Intuit to a purportedly “Free Edition” of its product, Intuit nonetheless charges that 

taxpayer a fee to complete the e-filing of his or her return. 

63. Instead of offering an eligible taxpayer the option to file for free under the Free 

File Program, when such a taxpayer seeks to file for free using the “Free Edition” but triggers 

one of the conditions set by Intuit precluding them from doing so, Intuit claims there is a need 

to “upgrade” to one of TurboTax’s paid products (1) “Deluxe” ($59.99 and up); (2) “Premier” 

($79.99 and up); or (3) “Self-Employed” ($119.99 and up).  Taxpayers typically spend 

considerable time inputting their personal and wage information using the Free Edition before 

Intuit informs them that an “upgrade” is necessary to file their returns. 
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64. Thus, the Free Edition requires users to “upgrade” (i.e., pay a fee) even when 

they otherwise qualify under the Free File Program and could submit the exact same forms 

using the Freedom Edition at no cost. For example, the above graphic lists 1099 tax forms as 

requiring an upgrade to a paid product, even where the IRS website lists these same forms as 

qualifying for free filing under the Free File Program and they could be filed for free through 

Intuit’s Freedom Edition website by taxpayers able to access it. 

65. Intuit further represents to taxpayers using the Free Edition that an upgrade is 

required to “accurately” file their tax return: 
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66. Intuit’s statement in this regard is both contrary to Intuit’s advertising and 

literally false.  “[U]pgrading” has nothing to do with “accurately” filing—taxpayers can 

accurately file the same tax return for free using other free alternatives—including using the 

Freedom Edition created for the Free File Program. 

67. While duping taxpayers into paying for filings Intuit knew could be filed for free,  

Intuit went to great lengths to conceal the existence of the Freedom Edition and direct 

taxpayers towards its Free Edition.  As reported by ProPublica, a former Intuit employee 

recalled a May 2017 marketing team meeting at Intuit’s Headquarters at which a new 

employee proposed that customers who go through TurboTax’s filing process and input 

information demonstrating their eligibility for free filing receive a “hard recommendation” and 

be routed to the truly free product. This suggestion was reportedly met with laughter, and then 

other meeting attendees quickly changed the subject.  The same former employee explained 

that Intuit has “ways of detecting if you’re paying too much, but they just don’t do it.” 

68. In earnings calls, Intuit openly boasted of the success of its “free-to-fee” or “free-

to-pay” business model in steering customers to pay for e-filing unnecessarily.  For example: 

a. In a 2008 earnings call, then-CEO Brad Smith explained that Intuit has 

“2.5 years of experience of learning what free is about and how best to monetize free.”  He 

added, “We feel good with the model. We have a pretty good handle for how to get customers 

who use free to come into the franchise and actually buy additional products and services . . . .” 
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b. In a 2015 earnings call, Brad Smith further explained, “I think our track 

record is we can bring people in on free. We can monetize many of them in the same season. 

But we also tend to monetize more of them the following season and that just continues to be a 

formula that pays off.”  

69. Intuit’s strategy to suppress free filing has been wildly successful.  In 2018, more 

than 100 million taxpayers were eligible to file for free under the Free File Program, but only 

about 2.5 million did so—far short of the Free File Program’s intended goal of making free e-

filing available to at least 70% of filers.  Moreover, while one might reasonably expect the 

number of e-filers using websites to increase in light of the significant increase in the number 

of filers, the growth of the internet and, more recently, changes to the tax code, the number has 

steadily declined from its peak in 2005, when over 5 million taxpayers filed through the Free 

File Program.  

70. In November 2018, the IRS Advisory Council wrote that one explanation for the 

decline in participation involve “[Alliance] members directly marketing their non-Free File 

products to taxpayers who used their Free File product in prior years.”  See Internal Revenue 

Service Advisory Council, Public Report, Publication 5316, November 2018, Catalog Number 

17824A, available at https://www.irs.gov/pub/irs-pdf/p5316.pdf (last visited Sept. 13, 2019). 

71. The participation rate in the Free File Program continues to decline steadily: 

72. Intuit’s efforts to maximize revenue from low-income taxpayers have been 

successful: In 2018, Intuit earned $2.5 billion in revenue derived from its TurboTax segment, a 
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$300 million increase from 2017 and a $500 million increase from 2016.  Representative 

examples of Intuit’s acts, practices and conduct directed at suppressing participation in the Free 

File Program in favor of Intuit’s paid products for the 2019 tax season are described below.  

On information and belief, Plaintiffs allege that Intuit has engaged in a similar course of 

conduct in the 2018, 2017 and 2016 tax seasons, and while the specific actions taken may have 

differed, the object and effect of such actions was to suppress and deter taxpayer participation 

in the Free File Program in favor of Intuit’s paid tax preparation products.   

Internet Search Manipulation 

73. In furtherance of its common plan or scheme to conceal the ability of taxpayers 

to file for free through the Free File Program, for the 2018 tax season Intuit instituted a plan to 

prevent taxpayers from locating the free version of its Free File Program software—TurboTax 

Freedom Edition—by adding code on its website directing Google and other search engines not 

to list that free product in online search results.  The code Intuit added can be found in a file 

called robots.txt or in an HTML tag, both of which only appear in a website’s underlying code 

if they have been affirmatively added: 

74. This code is typically used on web pages that designers do not want to make 

accessible to the public, like sites for internal use only; the code directs Google’s search 

algorithms to exclude the specified pages in search returns.  In 2018 and the first few months of 

2019, Intuit used code to direct traffic away from the online portal to the no-cost TurboTax 

Freedom Edition. As a result, eligible taxpayers searching for “turbo tax free file” or “irs free 

file taxes” (or any other combination of search terms that a taxpayer might use to find a free e-

filing service they were eligible to use) were unable to locate TurboTax Freedom Edition 

through web searches. 
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75. By contrast, Intuit went to great lengths to ensure that its primary, commercial 

website, TurboTax.com, was at or near the top of relevant search engine results.  For example, 

Intuit did not include similar code concealing its primary website from search engines. As a 

result, taxpayers searching the internet for “free” tax preparation services were directed to 

Intuit’s revenue-producing URL: 

76. Furthermore, for the 2018 tax year, Intuit purchased Google “AdWords”— 

advertisements that appear at the top of Google search results—to direct taxpayers to its 

commercial tax-filing options instead of its Freedom Edition website.  

77. Google allows advertisers to specify various search phrases that will trigger 

display of the advertisements paid content.  Intuit invested in Google AdWords to ensure that 

taxpayers searching terms like “turbo tax free” would see advertisements for Intuit’s revenue-

producing URL at the top of Google’s search results.  Intuit consulted with marketing firms to 

choose the optimal terms and invested heavily in Google AdWords during tax filing season.   

78. During the 2018 tax season, a search for “TurboTax Free” in Google yielded as 

the top search result a link to TurboTax’s “Free Edition.” “Freedom Edition” does not appear 

on the search result list. A search for “irs free file taxes” displayed Intuit’s commercial filing 

options as the top search results. 

79. Once a taxpayer reaches TurboTax’s primary website, the Freedom Edition is not 

listed as a product offering or even accessible via link from TurboTax’s primary website.   

80. Further, even if taxpayers knew to type “TurboTax Freedom” in a Google search 

to locate the free filing product, the first link still would not provide access to the Freedom 

Edition website. Instead, during the 2019 filing season, it directed consumers to a landing page 

that required users to click on the orange “See If You Qualify” link in order to access the 
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Freedom Edition website. The landing page is designed so that users who do not read the 

smaller print will click the blue link that says “Start for Free,” which directs the user to 

TurboTax’s paid offerings.  This is known as a “dark pattern”—a user-interface design intended 

to coerce users into making decisions promoted by the website operator. 

81. Intuit’s Freedom Edition website also contains dark patterns to surreptitiously 

steer taxpayers away from the Freedom Edition to one of Intuit’s paid products.  For example, 

Intuit requires users to log into an “Intuit Account” on its website before beginning a tax return 

using either Freedom Edition or a commercial version.  Anyone who has used a TurboTax 

product in the past already will have an Intuit ID.  But a user who enters her preexisting Intuit 

ID into the Freedom Edition website is redirected back to the TurboTax “Free” (commercial) 

website. To actually use Freedom Edition, a user must (1) sign out of their existing TurboTax 
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account; (2) go to the IRS Free File Program; (3) create a new account or sign back into their 

existing account; and (4) confirm the switch to TurboTax Free File Program when prompted.  

82. As a result of Intuit’s actions, millions of taxpayers eligible under the Free File 

Program to file for free through the Freedom Edition were instead diverted to Intuit’s Free 

Edition and paid to file their taxes. 

Deceptive Marketing 

83. In furtherance of its common plan or scheme, Intuit implemented a pervasive, 

nationwide marketing and advertising campaign during the 2018 tax filing season promoting 

its offering of “free” tax filing services, even though the vast majority of users would actually 

be charged to file their returns. 

84. Intuit purchased online and televised advertising, promoting the slogan 

“Turbotax Free is free. Free, free free free[,]” to direct taxpayers to Intuit’s commercial 

products, rather than Freedom Edition. A one-minute advertisement, screenshots from which 

are displayed below, presents a dramatic courtroom scene in which the various lawyers, judge 

and jury say only the word “free” 85 times in a row.  The advertisement ends with a voiceover 

stating, “That’s right, TurboTax Free is free. Free, free, free, free.”1 

1 https://www.youtube.com/watch?v=5VV80ozpuMw (last visited Sept. 13, 2019). 
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85. A former Intuit employee reported that “[t]he entire strategy is make sure people 

read the word ‘free’ and click our site and never use” an actually free product.  He added that 

the “vast majority of people who click” on the Free Edition “will not pay $0.” 

86. Intuit’s advertising used the term “FREE guaranteed” and “$0 Fed $0 State and 

$0 To File” in the following manner: 
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87. As part of its marketing campaign, Intuit even created a crossword puzzle with 

68 clues to which every answer was “free.”  Intuit entitled the crossword “FREE by Free F. 

Free” and published it on The New York Times website and in The New York Times Magazine. 

Further images of this crossword puzzle are available at:  http://s3.amazonaws.com/abn-

prod/wp-content/uploads/sites/7/2019/01/NYT_Magazine_Free_Crossword.png. 
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Military Marketing 

88. Other ads disseminated in connection with the same 2018 promotional campaign 

were directed at active military servicemembers.  For example, the below advertisement states, 

“If you’re a service member in ranks E-1 to E-5 you can file both your federal and state taxes 

for FREE with the TurboTax Online Free Edition”:   

89. Intuit also uses patriotic imagery to attract servicemembers to file taxes using its 

commercial products and maintains a dedicated webpage for servicemembers, which only 

references TurboTax’s commercial filing options alongside purportedly “free” offerings: 
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90. Despite the fact that servicemembers ranking E-1 to E-5 typically make less than 

$39,000 a year from their military service—and are therefore eligible for free filing under the 

Free File Program (which permits free filing for servicemembers with AGI up to $66,000)— 

Intuit’s military-centric advertisements direct taxpayers to TurboTax’s paid offerings rather than 

its Freedom Edition website. 

E-Mail Marketing 

91. Through 2018, Intuit also targeted taxpayers through direct email campaigns.  As 

each tax season approaches, taxpayers who have previously used TurboTax to file their returns 

receive emails reminding them of upcoming filing deadlines.  These emails direct taxpayers to 

Intuit’s commercial products, not the Freedom Edition, even for taxpayers who used Freedom 

Edition to file in previous tax years. Many users also reported that when they entered their 

preexisting email, user ID, and password on the Freedom Edition website, they were 

automatically routed to the commercial version. 

92. Individuals who previously used a TurboTax product receive on average 20 or 

more emails from TurboTax@e.turbotax.intuit.com leading up to the April filing deadline, 

including emails exhorting them to sign in to receive “max refund” that is “FREE guaranteed.”  

Examples appear below: 

93. Once the individual clicks on the e-mail, they see visual images claiming that 

their tax filings will be “FREE guaranteed” and inviting them to click on the blue button labeled 

“Go” next to their pre-populated user ID.  A sampling of these email advertisements is provided 

below: 
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94. Intuit’s advertisements and solicitations draw taxpayers into Intuit’s paid 

products with no “off-ramp” to the Freedom Edition website.  Intuit’s common plan or scheme 

is designed to prompt taxpayers to input their data into its commercial software, believing they 

are eligible for free services, and alert them to the filing fees they will be charged only after 

they have invested significant time inputting their sensitive personal and wage information.  As 

former CEO Brad Smith explained at a Morgan Stanley Technology presentation, “it’s actually 

the best customer acquisition strategy we’ve had.  What ends up being the opportunity is 

getting you to come in and start filling out your tax return electronically.” 

D. The Fallout From Pro Publica’s Reporting    

95. Since publication of the ProPublica articles, taxpayers who sought but were 

unable to obtain free tax preparation and filing services have reported their experiences to 

ProPublica. Their stories show the impact of Intuit’s practices on the lower income taxpayers 

targeted by the Free File Program: 

 An 87-year-old on social security with an adjusted gross income of $11,000 had to pay 

$124.98 to file taxes. 
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 An unemployed woman recovering from chemotherapy with two disabled sons whose 

household earned approximately $30,000 was charged $200.  The woman said, “Those 

$200 would have helped pay for rent.” 

 A freelancer earning $15 an hour was charged $154, and said, “To suddenly be saddled 

with [a] $154 fee for a service I will only use one day out of the year, when I file, is the 

worst kind of injustice for someone in my position.” 

 A man earning $5,000 a year paid $103.95 to file. 

 A contractor earning $14,500 a year was charged $169 to file taxes.  The contractor 

said, “That was a whole 1% of my total income . . . . How are they allowed to lie like 

this?” 

96.  The stories shared by military servicemembers who paid for “free” TurboTax 

software are similar: 

 A mother of three married to a Navy officer Googled “tax preparation military free.”  

She clicked the top result—a link to a TurboTax site promising “free military taxes”— 

and landed on a site emblazoned with miniature American flags.  Even though her 

family’s household income was under the $66,000 threshold to file at no cost under the 

Free File Program, Intuit charged her $60 to file her family’s tax return. 

 A hospital corpsman in the Navy who made less than $66,000 paid $95 to file his 2018 

tax return. 

97. Many taxpayers have contacted Intuit to demand a refund after learning that they 

paid for a TurboTax commercial product even though they qualified to file for free under the 

Free File Program. In response, Intuit created a special team to handle inquiries from 

taxpayers who were eligible for the Free File Program.  The team has repeatedly denied refund 

requests. See Justin Elliot and Paul Kiel, The TurboTax Trap: TurboTax and H&R Block Saw 

Free Tax Filing as a Threat—and Gutted it, ProPublica (May 2, 2019) (available at 

https://www.propublica.org/article/intuit-turbotax-h-r-block-gutted-free-tax-filing-internal-

memo) (last visited Sept. 13, 2019). 
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98. Intuit’s team has also disseminated inaccurate information about the Free File 

Program to consumers calling and seeking refunds.  For example, when one low-income tax 

filer asked why there are no links to the actual free file software on the TurboTax website, an 

Intuit agent responded that “it is an IRS product” and “the IRS is the one managing it.”  Intuit 

agents have also told low-income tax filers that Intuit’s free service is owned by the IRS and 

that Free File is a “government product that is simply branded as TurboTax.”  See Justin Elliot 

and Meg Marco, Listen to TurboTax Lie to Get Out of Refunding Overcharged Customers, 

ProPublica (May 9, 2019) (available at https://www.propublica.org/article/listen-to-turbotax-

lie-to-get-out-of-refunding-overcharged-customers) (last visited Sept. 13, 2019). 

CLASS ACTION ALLEGATIONS 

99. Class Definition: Plaintiffs bring this class action on behalf of themselves and 

other similarly situated individuals.  Pursuant to Federal Rules of Civil Procedure 23(b)(2) and 

(b)(3) Plaintiffs seek certification of a class (the “Class”) initially defined as: 

All United States citizens and residents who during the applicable 
limitations period were eligible to file a federal tax return pursuant 
to the IRS Free File Program on Intuit’s TurboTax Freedom Edition 
website but paid a fee to TurboTax to file such return.   

100. Excluded from the Class is Intuit’s officers, directors, affiliates, legal 

representatives, employees, successors, subsidiaries, and assigns. Also excluded from the Class 

is any judge, justice or judicial officer presiding over this matter and the members of their 

immediate families and judicial staff. 

101. Numerosity: The Class is so numerous that individual joinder of all members is 

impracticable. 

102. Common Questions of Law and Fact Predominate: There are many questions of 

law and fact common to Plaintiffs and Class members, and those questions substantially 

predominate over any questions that may affect individual Class members. Common questions 

of law and fact include: 

a. Whether Intuit’s conduct constituted unfair business acts and practices 

under California’s Unfair Competition Law; 
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b. Whether Intuit’s conduct was unlawful under California’s Unfair 

Competition Law; 

c. Whether Intuit’s conduct was fraudulent under California’s Unfair 

Competition Law; 

d. Whether Intuit’s advertising was unfair, deceptive, and misleading in 

violation of California’s Unfair Competition Law; 

e. Whether Intuit was unjustly enriched; and 

f. Whether Plaintiffs and members of the class are entitled to equitable relief, 

including injunctive relief and restitution. 

103. All members of the Class are ascertainable by reference to objective criteria. 

Intuit has access to addresses and other contact information for Class members which can be 

used for notice purposes. 

104. Typicality: Plaintiffs’ claims are typical of the claims of the Class. Plaintiffs and 

all Class members were subjected to Intuit’s common course of conduct and were similarly 

affected by its actions. 

105. Adequacy of Representation: Plaintiffs are adequate class representatives 

because their interests do not conflict with the interests of the Class members whom they seek 

to represent. Plaintiffs have retained counsel with substantial experience in prosecuting 

complex and class action litigation.  Plaintiffs and their counsel are committed to vigorously 

prosecuting this action on behalf of class members and have the financial resources to do so.  

The Class members’ interests will be fairly and adequately protected by Plaintiffs and their 

counsel. 

106. Superiority of Class Action: Plaintiffs and Class members suffered, and will 

continue to suffer, harm as a result of Intuit’s conduct.  A class action is superior to other 

available methods for the fair and efficient adjudication of the present controversy. Individual 

joinder of all Class members is impractical.  Even if individual Class members had the 

resources to pursue individual litigation, it would be unduly burdensome to the judicial system. 

Individual litigation also would magnify the delay and expense to all parties of resolving the 
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controversies engendered by Intuit’s common course of conduct.  A class action allows a single 

court to provide the benefits of unitary adjudication, judicial economy, and the fair and 

equitable handling of the claims of all Class members in a single forum.  The conduct of this 

action as a class action will conserve the resources of the parties and of the judicial system and 

will protect the rights of the Class. 

107. Injunctive Relief: Intuit has acted and refused to act on grounds generally 

applicable to the Class, making injunctive relief warranted with respect to the Class as a whole. 

INTUIT’S TERMS OF ADHESION 

108. Intuit drafted the Terms of Service and/or Terms of Use (collectively, “Terms”) 

and presented those terms to all Plaintiffs.  The Terms are a form contract.  They are not 

negotiable, and they were not negotiated by the Plaintiffs.  The Terms are a contract of adhesion 

by Intuit that Plaintiffs were required to accept to use the services.  

109. The Terms contain an arbitration provision that provides: “DISPUTES.  ANY 

DISPUTE OR CLAIM RELATING IN ANY WAY TO THE SERVICES OR THIS 

AGREEMENT WILL BE RESOLVED BY BINDING ARBITRATION, RATHER THAN IN 

COURT, except that you may assert claims in small claims court if your claims qualify.  The 

Federal Arbitration Act governs the interpretation and enforcement of this provision; the 

arbitrator shall apply California law to all other matters.  Notwithstanding anything to the 

contrary, any party to the arbitration may at any time seek injunctions or other forms of 

equitable relief from any court of competent jurisdiction.” (emphasis added). As alleged herein, 

this action seeks only injunctive and equitable relief and is not subject to arbitration under the 

foregoing provision. 

110. The Terms were drafted exclusively by Intuit, including the arbitration clause and 

the exception to that clause providing that the Plaintiffs may seek equitable remedies in a court 

of law. 

111. Intuit, on information and belief, retained sophisticated lawyers with experience 

drafting arbitration agreements to draft and review the Terms. In contrast, Plaintiffs are 
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ordinary consumers who were not represented by counsel in regard to entering into a 

relationship with Intuit. 

112. The Plaintiffs are not commercial entities but ordinary consumers who were 

induced to engage Intuit for ordinary consumer services.  They are not sophisticated in legal 

matters or commercial dealings. 

CHOICE-OF-LAW ALLEGATIONS 

113. California law applies to the claims of all Class members under either a 

contractual choice-of-law or governmental interest analysis. 

114. The Terms state that “California state law governs this Agreement without regard 

to its conflicts of law provisions.” 

115. Further, the State of California has sufficient contacts to Intuit’s relevant conduct 

for California law to be uniformly applied to the claims of the Class. Application of California 

law to all relevant Class member transactions comports with the Due Process Clause given the 

significant aggregation of contacts between Intuit’s conduct and California.   

116. Intuit is headquartered and does substantial business in California.  

117. A significant percentage of the Class members are located in, and Intuit aimed a 

significant portion of its unlawful conduct at, California. 

118. The conduct that forms the basis for each Class member’s claims against Intuit 

emanated from its headquarters in Mountain View, California.  Intuit devised and executed its 

wrongful conduct and marketing scheme, wrote the software code at issue, received customer 

complaints, planned its communications with Class members, and set its policies and practices 

at its Mountain View headquarters. 

119. California has a greater interest than any other state in applying its law to the 

claims at issue in this case. California has a very strong interest in preventing its resident 

corporations from engaging in unfair and deceptive conduct and in ensuring that harm inflicted 

on resident consumers is redressed.  California’s interest in preventing unlawful corporate 

behavior occurring in California substantially outweighs any interest of any other state in 

denying recovery to its residents injured by an out-of-state defendant or in applying its laws to 
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conduct occurring outside its borders. If other states’ laws were applied to Class members’ 

claims, California’s interest in deterring resident corporations from committing unfair and 

deceptive practices would be impaired. 

COUNT I 
California Unfair Competition Law, Cal. Bus. & Prof. Code § 17200 et seq. 

Unfair Business Acts and Practices 
(On Behalf of Plaintiffs and the Class) 

120. Plaintiffs incorporate the foregoing paragraphs as if set forth fully herein. 

121. Plaintiffs bring this cause of action on behalf of themselves, the members of the 

Class and the general public. 

122. Intuit is a “person” as defined by Cal. Bus. & Prof. Code § 17201. 

123. Intuit has violated and continues to violate Cal. Bus. & Prof. Code § 17200, et 

seq. (“UCL”), which prohibits unfair business practices.  

124. Intuit engaged in oppressive, unscrupulous, and substantially injurious conduct.  

Plaintiffs and Class members are low-income individuals and active-military members who 

were entitled to file their taxes for free but instead, by consequence of Intuit’s pervasive unfair 

conduct, spent money to file their taxes. They could not have reasonably avoided this injury.  

Nor is Intuit’s relevant conduct outweighed by any countervailing benefits to consumers or to 

competition. 

125. Intuit’s unfair business acts and practices include, without limitation: 

a. Devising a common plan, scheme and course of conduct designed to steer 

low-income Americans and active-duty military service personnel who were eligible for free 

tax filing into paying for Intuit’s TurboTax product.   

b. Implementing software code that was designed to, and did, conceal or 

impede Class members’ access to Intuit’s actual free product, TurboTax Freedom Edition. 

c. Steering Class members to its commercial TurboTax website by paying 

for Google AdWords associating that site with keywords likely to be used by consumers 

searching for Intuit’s free tax-filing options, with the result that Class members clicked on links 

advertising and sending them to Intuit’s commercial site. 
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d. Deliberately failing to notify taxpayers of the availability of TurboTax 

Freedom Edition even after Intuit received information indicating the taxpayers were eligible 

to file for free under the Free File Program. 

e. Causing confusion by naming the TurboTax commercial website 

“TurboTax Free Edition” and including a link to that website on the “TurboTax Freedom 

Edition” website. 

f. Preventing Class members from navigating directly via hyperlink from 

the TurboTax commercial website to the TurboTax Freedom Edition website. 

g. Requiring Class members to spend time and effort inputting tax-return 

information on the TurboTax Free Edition commercial site before informing them at the end of 

the process that paying a fee would be necessary to file their returns, even when the taxpayer 

was eligible to file for free with Intuit under the Free File Program. 

h. Representing to Class members, after they spent time and effort inputting 

tax-return information on the TurboTax commercial site, that they needed to pay for upgrades 

to “accurately” file their return when, in fact, they could and should have been directed to file 

for free on the Freedom Edition site, which Intuit did not offer as an “upgrade” option. 

126. As a direct and proximate result of Intuit’s unfair business practices, Plaintiffs 

and Class members suffered injury in fact and lost money or property, including the amounts 

they paid to Intuit or that were deducted from their tax refunds as part of the online filing 

process. 

127. Intuit continues to engage in the unfair conduct set forth above.  This conduct is 

thus likely to recur in the absence of a court order. 

128. Accordingly, pursuant to Cal. Bus. & Prof. Code § 17203, which permits the 

Court to make such orders or judgments as may be necessary to prevent the use of any practice 

which constitutes unfair competition, or as may be necessary to restore money that may have 

been acquired by means of such unfair competition, Plaintiffs seek the following relief on 

behalf of themselves and the class: (i) a judicial finding that Intuit’s conduct as described 

herein violates the UCL; (ii) an injunction prohibiting Intuit from engaging in unfair and 
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deceptive practices to promote its commercial online tax preparation software website while 

actively concealing the Free File Program, whether by using confusing tradenames such as 

Free Edition and Freedom Edition, misleading “free to fee” conversion practices, implementing 

software code or paid advertisements to divert taxpayers eligible to file for free to paid product 

offerings, or other unfair acts, practices or conduct; and (iii) an order or judgment requiring 

Intuit to restore all money it acquired from the Class by means of its unlawful conduct.  

COUNT II 
California Unfair Competition Law, Cal. Bus. & Prof. Code § 17200 et seq. 

Fraudulent Business Acts and Practices and Deceptive Advertising 
(On Behalf of Plaintiffs and the Class) 

129. Plaintiffs incorporate the foregoing paragraphs as if set forth fully herein. 

130. Plaintiffs bring this cause of action on behalf of themselves, the members of the 

Class and the general public. 

131. Intuit is a “person” as defined by Cal. Bus. & Prof. Code § 17201. 

132. Intuit violated Cal. Bus. & Prof. Code § 17200, et seq. (“UCL”) by engaging in 

fraudulent business acts and practices and unfair, deceptive, and misleading advertising.  

133. Intuit’s deceptive advertising and fraudulent conduct was likely to, and did, 

deceive Plaintiffs and Class members acting reasonably under the circumstances. 

134. Intuit’s deceptive advertising and fraudulent conduct included affirmative 

misrepresentations, active concealment of material facts, and partial representations paired with 

suppression of material facts.  Intuit’s conduct violative of the fraudulent prong includes at 

least the following acts and omissions: 

a. In a pervasive nationwide advertising campaign, Intuit falsely advertised 

its TurboTax commercial website as being free, causing confusion and deceiving Class 

members, eligible for free tax filing, into paying Intuit for tax-filing services. 

b. As part of the same campaign, Intuit marketed its tax-filing services as 

being “FREE Guaranteed” when, far from honoring any such guarantee, Intuit charged a fee to 

most consumers who attempted to file their taxes on its TurboTax commercial website while 
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also concealing and diverting consumers from its “Freedom Edition” site, on which Class 

members could have filed for free. 

c. Intuit obscured and failed to disclose the material differences between its 

commercial TurboTax “Free Edition” site and its actual free-filing site, “Freedom Edition,” 

knowing that consumers would confuse the two similarly named products and pay Intuit for 

tax-filing services that it could and should have provided for free. 

d. Intuit heavily marketed TurboTax “Free Edition” in a manner that made 

it highly likely to be confused by consumers with TurboTax’s “Freedom Edition,” including by 

launching an extensive advertising campaign for “Free Edition” and sending consumers 

repeated emails marketing “Free Edition” while failing to mention or distinguish it from 

“Freedom Edition.” 

e. Intuit inserted code within its Freedom Edition website that prevented 

that site from appearing in online search results, rendering the site undiscoverable by Class 

members searching for free tax-filing options on Google or other search engines. 

f. Intuit did not inform Class members, whom it knew were eligible for free 

filing, that they would need to pay to file their returns until shortly before filing—after they 

had spent time and effort inputting their personal and financial information on the TurboTax 

commercial site. 

g. Intuit misrepresented to Class members, who were eligible for free filing, 

that a particular paid product of Intuit was the best product for them. 

h. Intuit misrepresented to consumers that the only TurboTax online 

products were TurboTax “Free Edition,” “Deluxe,” “Premiere,” and “Self-Employed” when, in 

fact, “Freedom Edition” (i.e., the truly free product) constituted a fifth TurboTax product. 

135. Further, in relation to active military personnel, Intuit engaged in additional 

unfair, deceptive, and misleading advertising and fraudulent business acts and practices.  Those 

acts and practices include maintaining a dedicated webpage for service members that only 

references TurboTax’s commercial filing options. 
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136. As a direct and proximate result of Intuit’s deceptive acts, practices, and 

advertising, Plaintiffs and Class members suffered injury in fact and lost money or property, 

including the amounts they paid to Intuit or that were deducted from their tax refunds as part of 

the online filing process. 

137. Before purchasing TurboTax e-filing services, each Plaintiff saw representations 

by Intuit that its tax preparation services were “free.”  The representations did not distinguish 

between Intuit’s Freedom Edition, which is actually free, and its Free Edition, which is free in 

only limited circumstances and intended by Intuit to generate revenue.  Plaintiffs were exposed 

to these representations via television commercials, online product descriptions, internet and 

print advertisements, and/or emails from Intuit.  Had Intuit accurately described the nature of 

its Free Edition tax-filing product and made clear its intent to assess a fee, no Plaintiff would 

have used TurboTax’s commercial website. Instead, each would have filed a tax return through 

a different means. 

138. Given its relative ease of use, Plaintiffs would like to continue self-filing their 

tax returns using the TurboTax platform. But because of Intuit’s conduct, Plaintiffs cannot be 

assured that Intuit’s representations about the cost of its tax-preparation and filing services are 

accurate. As a result, although each Plaintiff would like to use the TurboTax platform for 

future tax filing, none of them will do so unless Intuit takes sufficient steps to ensure the 

accuracy of its representations about the cost of its services. 

139. Accordingly, pursuant to Cal. Bus. & Prof. Code § 17203, which permits the 

Court to make such orders or judgments as may be necessary to prevent the use of any practice 

which constitutes unfair competition, or as may be necessary to restore money that may have 

been acquired by means of such unfair competition, Plaintiffs seek the following relief on 

behalf of themselves and the class: (i) a judicial finding that Intuit’s conduct as described 

herein violates the UCL; (ii) an injunction prohibiting Intuit from engaging in unfair and 

deceptive practices to promote its commercial online tax preparation software website while 

actively concealing the Free File Program, whether by using confusing tradenames such as 

Free Edition and Freedom Edition, misleading “free to fee” conversion practices, implementing 
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software code or paid advertisements to divert taxpayers eligible to file for free to paid product 

offerings, or other unfair acts, practices or conduct; and (iii) an order or judgment requiring 

Intuit to restore all money it acquired from the Class by means of its unlawful conduct.   

COUNT III 
California Unfair Competition Law, Cal. Bus. & Prof. Code § 17200 et seq. 

Unlawful Business Acts and Practices 
(On Behalf of Plaintiffs and the Class) 

140. Plaintiffs incorporate the foregoing paragraphs as if set forth fully herein. 

141. Plaintiffs bring this cause of action on behalf of themselves, the members of the 

Class and the general public. 

142. Intuit violated Cal. Bus. & Prof. Code § 17200, et seq. (“UCL”) by engaging in 

unlawful business acts and practices. 

143. Intuit’s business practices in question are unlawful and in violation of the UCL, 

because they violate California’s Consumers Legal Remedies Act, Cal. Civ. Code § 1780 et 

seq. (“CLRA”). 

a. Intuit is a “person” as defined by Civil Code §§ 1761(c) and 1770, and 

provided “services” as defined by Civil Code §§ 1761(b) and 1770. 

b. Plaintiffs and class members are “consumers,” as defined by Civil Code 

§§ 1761(d) and 1770, and engaged in a “transaction,” as defined by Civil Code §§ 1761(e) and 

1770. 

c. Intuit’s acts and practices, as described herein, were intended to and did 

result in the sale of products and services to Plaintiffs and Class members in violation of the 

CLRA. Intuit violated Civil Code § 1770(a)(5) by representing that goods or services had 

characteristics that they did not have. Intuit also violated Civil Code § 1770(a)(7) by 

representing that goods or services were of a particular standard, quality, or grade when they 

were not. And Intuit violated Civil Code § 1770(a)(9) by advertising goods or services with 

intent not to sell them as advertised. 

d. A reasonable consumer would attach importance to Intuit’s 

misrepresentations and omissions alleged herein and would be induced to act on the 
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information in making purchase decisions. Intuit’s misrepresentations and omissions were 

likely to and did deceive reasonable consumers who were eligible for Free File into using and 

paying for Intuit’s paid products. 

e. As a direct and proximate result of Intuit’s CLRA violations, Plaintiffs 

and Class members have suffered injury and ascertainable losses of money or property through 

payment for Intuit’s products and services that it could and should have provided for free. 

144. Intuit’s business practices in question are also unlawful, in violation of the UCL, 

because they violate the Federal Trade Commission Act, 15 U.S.C. § 45, which prohibits 

“unfair or deceptive acts or practices in or affecting commerce.”  As described above, Intuit 

engaged in unfair and deceptive acts and practices affecting commerce that caused substantial 

injury to consumers. 

145. As a direct and proximate result of Intuit’s unlawful acts and practices, Plaintiffs 

and Class members suffered injury in fact and lost money or property, including the amounts 

they paid to Intuit or that were deducted from their tax refunds as part of the online filing 

process. 

146. Accordingly, pursuant to Cal. Bus. & Prof. Code § 17203, which permits the 

Court to make such orders or judgments as may be necessary to prevent the use of any practice 

which constitutes unfair competition, or as may be necessary to restore money that may have 

been acquired by means of such unfair competition, Plaintiffs seek the following relief on 

behalf of themselves and the class: (i) a judicial finding that Intuit’s conduct as described 

herein violates the UCL; (ii) an injunction prohibiting Intuit from engaging in unfair and 

deceptive practices to promote its commercial online tax preparation software website while 

actively concealing the Free File Program, whether by using confusing tradenames such as 

Free Edition and Freedom Edition, misleading “free to fee” conversion practices, implementing 

software code or paid advertisements to divert taxpayers eligible to file for free to paid product 

offerings, or other unfair acts, practices or conduct; and (iii) an order or judgment requiring 

Intuit to restore all money it acquired from the Class by means of its unlawful conduct. 
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COUNT IV 
Unjust Enrichment 

(On Behalf of Plaintiffs and the Class) 
147. Plaintiffs incorporate the foregoing paragraphs as if set forth fully herein. 

148. Plaintiffs bring this cause of action on behalf of themselves and members of the 

Class. 

149. Plaintiffs and Class members conferred a benefit on Intuit by paying Intuit for 

online tax-preparation and filing services. 

150. Intuit acted wrongfully by (a) acting in a coordinated manner to suppress free 

filing; (b) actively concealing its free online tax-preparation and filing services from the people 

for whom those services were intended; and (c) marketing its services in a deceptive and 

misleading manner. Among other deception and wrongdoing, Intuit manipulated internet 

search results to steer Plaintiffs and Class members to its paid website, blocked their ability to 

navigate to Intuit’s actual free-filing site once they clicked on Intuit’s paid website, falsely 

marketed its paid services as being free, and purposely did not inform low-income individuals 

and active military personnel of their eligibility to file their tax returns at no cost. 

151. Intuit’s scheme to divert free-file eligible consumers and active military 

personnel to its paid website, and to induce their payments for services that Intuit could and 

should have provided at no cost, has caused Intuit to profit. 

152. Based on the foregoing, retention by Intuit of its ill-gotten gain is unjust and 

inequitable. 

153. Plaintiffs, on behalf of themselves and the Class, seek restitution, restitutionary 

disgorgement, and all other appropriate relief permitted by the law of unjust enrichment, 

including reasonable attorneys’ fees and costs of suit. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs, on behalf of themselves and the proposed Class, respectfully 

pray for judgment as follows: 

A. For an order certifying this action as a class action pursuant to Federal 

Rule of Civil Procedure 23(b)(2) and (b)(3); 
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B. For an order appointing Plaintiffs as Class Representatives and Interim 

Class Cousel as Class Counsel pursuant to Federal Rule of Civil Procedure 23(g); 

C. For an order declaring that Intuit’s conduct as alleged herein constitutes 

unfair competition; 

D. For an order declaring that Intuit has unlawfully profited from its unjust 

and inequitable conduct as alleged herein;   

E. For an order enjoining Intuit from engaging in all manner of unfair, 

unlawful, deceptive, misleading or otherwise wrongful acts, omissions or practices, in 

connection with its participation in the Free File Program, that threaten future injury to the 

Class and/or the general public, including, without limitation, promoting its commercial tax 

preparation website to taxpayers eligible to file for free while concealing its actual free file 

website and the Free File Program, whether by implementing software code or advertising to 

divert such taxpayers to its paid offerings, using confusing tradenames such as Free Edition 

and Freedom Edition, or engaging in any other unlawful “free to fee” conversion practices, or 

through engaging in any other wrongful acts, omissions or practices. 

F. For an order requiring restitution of all monies paid to Intuit by any 

person who qualified for free tax-return filings pursuant to the Free File Program and who paid 

money to Intuit to file a return, regardless of which TurboTax program or software the person 

used in filing; 

G. For an order awarding Plaintiffs and Class members pre-judgment and 

post-judgment interest; 

H. For an order awarding Plaintiffs and Class members reasonable attorneys’ 

fees, costs, and expenses; and 

I. For such other relief as the Court may deem just and proper, including 

any order or judgment as may be necessary to prevent the use of any practice alleged herein 

found to consittute ufnair competition or unjust or inequitable conduct, or as may be necessary 

to resotre money that may have been acquired by means of unfair compeition or unjust and 

inequitable conduct. 
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DEMAND FOR JURY TRIAL 

Plaintiffs assert only claims for equitable and injunctive relief at this time.  Plaintiffs 

respectfully demand a trial by jury only as to any claim deemed so triable by the Court for any 

reason. 

Dated: September 13, 2019 Respectfully submitted, 

/s/ Daniel C. Girard 

Daniel C. Girard (State Bar No. 114826) 
Angelica M. Ornelas (State Bar No. 285929) 
Simon S. Grille (State Bar No. 294914) 
GIRARD SHARP LLP 
601 California Street, Suite 1400 
San Francisco, CA 94108 
Telephone: (415) 981-4800 
Facsimile: (415) 981-4846 
dgirard@girardsharp.com 
aornelas@girardsharp.com 
sgrille@girardsharp.com 

Norman E. Siegel (pro hac vice) 
Austin Moore (pro hac vice) 
Jillian Dent (pro hac vice) 
STUEVE SIEGEL HANSON LLP 
460 Nichols Road, Suite 200 
Kansas City, MO 64112 
Telephone: (816) 714-7100 
Facsimile: (816) 714-7101 
siegel@stuevesiegel.com 
moore@stuevesiegel.com 
dent@stuevesiegel.com 

Co-Lead Interim Counsel 

41 
CONSOLIDATED CLASS ACTION COMPLAINT 

CASE NO. 3:19-cv-02546-CRB 

CC Request for Official Notice - Attachment C

mailto:dent@stuevesiegel.com
mailto:moore@stuevesiegel.com
mailto:siegel@stuevesiegel.com
mailto:sgrille@girardsharp.com
mailto:aornelas@girardsharp.com
mailto:dgirard@girardsharp.com


PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 103 of 333 * PUBLIC *; 

 
 

 

 

 

     

      
 
 

 

 

 

 

 

5

10

15

20

25

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

Case 3:19-cv-02546-CRB Document 80 Filed 09/13/19 Page 43 of 43 

CERTIFICATE OF SERVICE 

I hereby certify that on September 13, 2019, I electronically filed the foregoing with the 

Clerk of the Court using the CM/ECF system, which will send notice of such filing to all 

registered users. 

/s/ Daniel C. Girard 

      Daniel C. Girard 
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Warren Postman (#330869) 
wdp@kellerlenkner.com 

KELLER LENKNER LLC 
1300 I Street, N.W., Suite 400E 
Washington, D.C. 20005 
(202) 749-8334 

Benjamin Whiting (pro hac vice forthcoming) 
ben.whiting@kellerlenkner.com 

Ellyn Gendler (#305604) 
ellyn.gendler@kellerlenkner.com 

KELLER LENKNER LLC 
150 N. Riverside Plaza, Suite 4270 
Chicago, Illinois 60606 
(312) 741-5220 

Attorneys for Intervenors 
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Keith A. Custis (#218818) 
kcustis@custislawpc.com 

CUSTIS LAW, P.C. 
1999 Avenue of the Stars, Suite 1100 
Los Angeles, California 90067 
(213) 863-4276 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

IN RE INTUIT FREE FILE LITIGATION 

This Document Relates to: All Actions 

)
) Case Nos.: 3:19-cv-02546-CRB)
) DECLARATION OF WARREN)
) POSTMANT IN SUPPORT OF 
) MOTION TO INTERVENE AND IN 
) OPPOSITION TO PRELIMINARY 
) APPROVAL OF CLASS ACTION
) SETTLEMENT )
) Judge:) Date:) Time:) Courtroom:)
) 

Hon. Charles R. Breyer
December 17, 2020
10:00 a.m. 
6 – 17th Floor 
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I, Warren Postman, declare based on personal knowledge as follows: 

1. I am a Partner at Keller Lenkner LLC, counsel for Intervenors in this matter. 

2. I have personal knowledge of the facts stated herein, and if called upon as a witness, 

I could and would testify competently thereto. 

3. This declaration is submitted in support of the Motion to Intervene and in Opposition 

to Preliminary Approval of Class Action Settlement. 

A. Over 100,000 Intuit Customers, Including Intervenors, Have Sought Individual 

Arbitration Against Intuit. 

4. Based on Intuit’s representations to this Court, before an Intuit customer uses 

TurboTax’s online tax filing services, she must click a button stating that she agrees to the 

TurboTax Terms of Service.  Those Terms include an arbitration agreement.  A true and correct 

copy of the arbitration agreement included in Intuit’s Terms of Service for TurboTax Online Tax 

Preparation Services – Tax Year 2018 is attached as Exhibit A. That agreement is materially similar 

to the agreements for each of the tax years covered by the proposed settlement agreement. 

5. On October 1, 2019, and January 28, 2020, approximately 9,000 current and former 

Intuit customers, including Intervenors, filed demands for individual arbitration against Intuit with 

the American Arbitration Association (“AAA”), the organization Intuit’s Terms of Service states 

must administer arbitration. On March 11, 2020, approximately 31,000 current and former Intuit 

customers filed demands for individual arbitration against Intuit with the AAA.  On October 9, 

2020, approximately 17,000 Intuit customers filed demands for individual arbitration against Intuit 

with the AAA.  On October 23, 2020, approximately 70,000 Intuit customers filed demands for 

individual arbitration against Intuit with the AAA. 

6. Each of the above claimants (the “Arbitration Claimants”) has individually retained 

Keller Lenkner to bring claims against Intuit and has executed an individual engagement agreement 

with the firm. 

7. Each Arbitration Claimant’s arbitration demand was submitted on the AAA’s 

official demand form, contains the Arbitration Claimant’s individual contact information, describes 

the Arbitration Claimant’s individual consumer-fraud and federal antitrust claims, and requests 
2 
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individual relief. Arbitration Claimants also seek public injunctive relief, which Intuit has 

represented to this Court may be pursued in arbitration.  See Intuit’s Mot. to Compel Arbitration at 

17, Dkt. 97. A true and correct copy of one Intervenor’s arbitration demand is attached as 

Exhibit B.1 

8. Each Arbitration Claimant is pursuing consumer-fraud claims against Intuit under 

the consumer fraud laws of the Claimant’s home state and/or the consumer-fraud laws of California, 

depending on which law is most favorable to the Claimant. 

9. The average amount in controversy pursued by the Arbitration Claimants— 

reflecting the statutory penalties, statutory damages multiple, punitive damages, and/or attorneys’ 

fees authorized by the Sherman Act and the consumer fraud statute applicable to each Claimant’s 

claims—is approximately $2,700. 

10. The AAA assigns an individual arbitration a case number only after both sides have 

paid their initial filing fees. The AAA has not yet issued a case number for the vast majority of 

Arbitration Claimants. 

11. A true and correct copy of the AAA Consumer Arbitration Fee Schedule currently 

in effect is attached as Exhibit C.  The current fee schedule took effect on November 1, 2020.  The 

fee schedule in place before that date is attached as Exhibit D. Under the former fee schedule, a 

consumer claimant was required to submit a $200 initial filing fee (or a hardship-based fee waiver 

request), and the respondent was required to pay a $300 initial filing fee.  Under the new fee 

schedule, the initial filing fee is reduced incrementally if a large number of similar arbitrations are 

filed against the same defendant.  Accordingly, for Arbitration Claimants’ arbitrations, the claimant 

will owe an initial filing fee of $50 and Intuit will owe an initial filing free of $75. 

12. Approximately 37,000 Arbitration Claimants who filed demands in October 2019, 

January 2020, and March 2020 have satisfied their AAA filing-fee obligations by submitting their 

filing fee or a hardship-based fee waiver.  Keller Lenkner has advanced filing fees to the AAA on 

1 This sample demand has been redacted to keep personal identifying information, including the 
Claimant’s home address, email address, and phone number confidential. 
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behalf of its clients totaling over $8 million.  Upon implementing its new fee schedule, AAA 

applied it retroactively to some claims, resulting in a refund of about half of those fees.  

13. Intuit has paid its share of those Arbitration Claimants’ filing fees “under protest.” 

14. Under the AAA’s Consumer Arbitration Fee Schedule and pursuant to the AAA’s 

administrative determinations, Intuit must pay approximately $11 million in case management fees 

($1,400 per Claimant) in December 2020, for approximately 7,800 Arbitration Claimants’ 

arbitrations to proceed. 

15. Intuit must pay approximately $12 million in arbitrator compensation fees ($1,500 

per Claimant) for those same arbitrations in January and February 2021. 

16. After tens of thousands of Arbitration Claimants filed their individual demands for 

arbitration, Intuit and Keller Lenkner scheduled a mediation for July 30, 2020, to discuss resolving 

Arbitration Claimants’ claims. 

17. Intuit and Keller Lenkner agreed that before the mediation, Arbitration Claimants 

would present to Intuit an initial settlement demand. 

18. After receiving the initial settlement demand, Intuit withdrew from the mediation 

because it believed the parties were “too far apart to have any meaningful discussion.”  A true and 

correct copy of the email from Intuit’s counsel withdrawing Intuit from the mediation is attached 

as Exhibit E. 

19. After Intuit withdrew from the mediation, it made individual settlement offers to 

101 Arbitration Claimants.  Twenty-three Arbitration Claimants accepted their offers.  Each 

Claimant’s offer reflected Intuit’s calculation of the Claimant’s full out-of-pocket damages for each 

year that Claimant had a claim against Intuit.  See Declaration of Stephen M. Bundy, ¶ 3.f, attached 

as Exhibit F.  Many Arbitration Claimants are seeking damages for at least three years of violations. 

Thus, the settlement offers for those Claimants ranged in amount from approximately six to 15 

times the amount of money Intuit and interim class counsel have calculated each class member is 

likely to receive in the proposed settlement. 

B. Arbitration Claimants Have Strong Claims on the Merits. 

20. Arbitration Claimants’ claims are based on deceptive conduct by Intuit that has been 
4 
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widely documented. The May 2, 2019, ProPublica article that first triggered widespread scrutiny 

of Intuit’s conduct, TurboTax And H&R Block Saw Free Tax Filing As A Threat – And Gutted It, 

is available at http://zpr.io/H3sAj. 

21. According to Intuit’s press releases, TurboTax, Intuit’s online tax preparation and 

filing product, generated more than $2.2 billion in revenue in fiscal year 2019. TurboTax reportedly 

occupies as much as two-thirds of the U.S. online tax filing market.  See Paul Kiel and Justin Elliott, 

TurboTax’s Bid to Buy Free Tax Prep Competitor Might Violate Antitrust Law, Experts Say, 

ProPublica (Feb. 28, 2020), available at https://www.propublica.org/article/turbotax-bid-to-buy-

free-tax-prep-competitor-might-violate-antitrust-law-experts-say.  

22. Intuit is a member of the Free File Alliance (now called Free File, Inc.), a consortium 

of private tax preparation and filing companies. See Free File homepage, available at 

https://freefilealliance.org/. In 2002, the Alliance promised to provide free online tax filing to low-

income taxpayers—at least 60% of the population—in exchange for the IRS agreeing not to provide 

competing online filing services (the “Agreement”). See 2002 Free On-Line Electronic Filing 

Agreement. Under this Agreement, Intuit created free tax filing software that would allow eligible 

consumers to file complex federal and state returns electronically for no charge.  True and correct 

copies of the Agreements and Memoranda of Understanding between the Free File Alliance and 

the IRS are available at https://www.irs.gov/e-file-providers/about-the-free-file-alliance. 

23. Each Arbitration Claimant alleges that while Intuit created a free tax filing service 

for low- and middle-income taxpayers, it also steered these consumers away from the free option 

and toward its paid products.  It did this primarily by introducing a “free” product called the “Free 

Edition” (the product it created with the Alliance is called the “Freedom Edition”).  While the 

“Freedom Edition” was truly free for eligible filers, Intuit’s “Free Edition” was free only for truly 

simple tax returns. For example, consumers could not use Intuit’s Free Edition if they were self-

employed or received unemployment, lacked health insurance, claimed a student loan deduction, 

had business income and expenses, had capital gains or losses, and so on. These consumers, 

including Intervenors, were lured to Intuit’s website with promises of its Free Edition, only to learn 

later that they were ineligible for that free product and would have to pay to use TurboTax.  But in 
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fact, those consumers could still have used TurboTax’s Freedom Edition as long as they met the 

basic eligibility requirements.  Intuit took steps to mask from consumers the fact that they could 

have filed for free using TurboTax’s Freedom Edition. This deception was carefully designed and 

fully intentional. A true and correct copy of one Intervenor’s arbitration demand, which describes 

Arbitration Claimants’ allegations in greater detail, is attached as Exhibit B.  

24. At least eight class-action lawsuits have been filed against Intuit, alleging 

substantially similar consumer fraud claims to those claims Plaintiffs seek to arbitrate against Intuit. 

The class actions were consolidated before this Court. 

25. Intuit successfully compelled those class actions to individual arbitration.  In 

moving to compel arbitration, Intuit asserted that “the Terms clearly and unmistakable required 

each Plaintiff to resolve any dispute they have with Intuit through individual arbitration.” Intuit’s 

Mot. to Compel Arbitration at 2, ECF 97.  The Ninth Circuit’s decision holding that the class actions 

must be compelled to arbitration can be found at Dohrman v. Intuit Inc., 823 F. App’x 482, 483–85 

(9th Cir. 2020). 

26. Several state and local governments and agencies are reportedly investigating 

Intuit’s deceptive conduct alleged in Defendants’ arbitration demands.  See Justin Elliott, TurboTax 

Tricked Customers Into Paying to File Taxes. Now Several States Are Investigating It., ProPublica 

(Dec. 19, 2019), available at http://zpr.io/H3YNh. The City of Los Angeles and Santa Clara County 

attorneys have sued Intuit for that conduct, on behalf of California residents. See generally 

TurboTax Free File Cases, No. JCCP5067 (Cal. Super Ct. Nov. 25, 2019).  At least one state— 

New York—has already determined that TurboTax used “unfair and abusive practices” to channel 

consumers eligible for free tax filing to its paid products.  See N.Y. Dep’t Fin. Servs., Report on 

Investigation of Free Tax Preparation and Filing Servs. at 17 (July 2020).  A true and correct copy 

of that agency’s report is available at http://zpr.io/H3YNA. 

27. The Federal Trade Commission is reportedly investigating “whether Intuit has 

engaged in deceptive or unfair acts or practices with respect to the marketing or advertising of 

online tax preparation products”—the very conduct alleged in the Arbitration Claimants’ arbitration 

demands. The Commission recently rejected Intuit’s petition to narrow the scope of its 
6 

DECLARATION OF WARREN POSTMAN IN SUPPORT OF 
MOTION TO INTERVENE AND IN OPPOSITION TO PRELIMINARY SETTLEMENT APPROVAL 

CASE NO. 3:19-cv-02546-CRB 
CC Request for Official Notice - Attachment D

http://zpr.io/H3YNA
http://zpr.io/H3YNh


PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 111 of 333 * PUBLIC *; 

 

  

 

 

  

5

10

15

20

25

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

Case 3:19-cv-02546-CRB Document 178 Filed 11/30/20 Page 7 of 13 

investigation. A true and correct copy of the Commission’s order is available at 

http://zpr.io/H3Y5T. 

C. Keller Lenkner is Equipped to Pursue Individual Arbitration for Each Client. 

28. Keller Lenkner is committed to, and capable of, litigating Arbitration Claimants’ 

claims to a successful conclusion.  Keller Lenkner has invested millions of dollars in the client 

management systems, document review and management systems, personnel, and other 

infrastructure necessary to litigate a large number of claims simultaneously.  The firm also regularly 

hires attorneys on a contract basis from staffing agencies that are capable of providing hundreds of 

attorneys and paralegals if necessary.  And Keller Lenkner regularly enters into co-counsel 

relationships with other law firms; the firm currently has co-counsel relationships in active matters 

with dozens of law firms. The firm has devoted its resources to representing Arbitration 

Claimants—and will continue to do so—because it believes in the merits of their claims. 

29. Over the last two years, Keller Lenkner has secured more than $190 million in 

recoveries for more than 100,000 individual clients. In many of those cases, class-action attorneys 

brought claims similar to those of Keller Lenkner’s clients, and those cases resulted in class 

settlements. The amounts Keller Lenkner’s clients received, after pursuing their individual claims, 

were often 10 to 20 times higher than the amounts paid to participating class members without 

individual representation. 

30. Keller Lenkner regularly communicates with each client to provide updates on his 

or her case. If this Court grants preliminary approval of a class settlement that includes Arbitration 

Claimants, Keller Lenkner will send every client the Court-approved settlement notice.  Keller 

Lenkner will also update each client individually about the status of his or her individual arbitration. 

And Keller Lenkner will individually advise each client on how to proceed with the class settlement 

and ask the client to decide whether or not to opt out of the settlement. 

31. If a settlement is granted preliminary approval and a Keller Lenkner client decides 

to participate in the class settlement, Keller Lenkner will assist that client in submitting a claim 

form to the settlement administrator. Keller Lenkner will also waive any right to collect attorneys’ 

fees from that client. 
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32. If a Keller Lenkner client decides to opt out of the class settlement and instead 

pursue individual arbitration, Keller Lenkner would, if allowed, communicate that client’s 

individual opt-out request to the Court or the settlement administrator. 

33. On November 6, 2020, Intuit and interim class counsel filed a joint case 

management statement in this action, announcing that they had scheduled a mediation for 

November 11, 2020, to discuss resolving class members’ claims. See ECF 157. 

34. Based on that statement, Keller Lenkner understood that the mediation would 

involve the potential resolution of Arbitration Claimants’ claims. 

35. On November 8, 2020, I emailed counsel for Intuit and interim class counsel to 

request that Keller Lenkner be allowed to participate in the November 11 mediation “so that the 

KL arbitration clients will have their distinct interests protected by their counsel of choice.” 

36. On November 9, 2020, Intuit’s counsel responded to my email and refused to allow 

Keller Lenkner to participate in the November 11 mediation, stating that “Judge Breyer appointed 

Interim Class Counsel to represent the interests of the putative class and to negotiate on their behalf. 

Our mediation on Wednesday is with the lawyers the court appointed for that purpose.”  Intuit’s 

counsel also requested that I offer dates and times “to schedule a call so we can explore whether it 

would be productive to resume [mediation] discussions.”  After I provided my availability, Intuit’s 

counsel never responded. 

37. True and correct copies of emails between me, Intuit’s counsel, and interim class 

counsel regarding the November 11 mediation are attached as Exhibit G. 

38. When interim class counsel filed the motion for preliminary settlement approval, 

Keller Lenkner learned that interim class counsel and Intuit had entered into a confidential side 

agreement under which Intuit has a right to terminate the settlement if a certain number of class 

members opt out. 

39. On November 19, 2020, my colleague emailed interim class counsel and counsel for 

Intuit, copying me, to request that Keller Lenkner be allowed to review the confidential agreement 

so that we could “better understand the arrangement [interim class counsel and Intuit] negotiated 

for our clients.” My colleague offered to sign a protective order to maintain the agreement’s 
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confidentiality. 

40. On November 20, 2020, interim class counsel responded to my colleague’s email 

and refused to send Keller Lenkner the side agreement. 

41. True and correct copies of emails between my colleague, Intuit’s counsel, and 

interim class counsel regarding the side agreement are attached as Exhibit H. 

D. Intuit Has Resisted Arbitration and Ignored AAA’s Determinations. 

42. Both before and after Intuit paid its share of Arbitration Claimants’ filing fees, Intuit 

sought to delay Arbitration Claimants’ arbitrations and convince the AAA to decline to administer 

those arbitrations. 

43. In a series of letters to AAA, Intuit objected to: 

 The method by which Arbitration Claimants filed their demands and the form 

of those demands. See Intuit’s letters of Feb. 10; Mar. 13; Mar. 31. 

 The merits of Arbitration Claimants’ claims. See Intuit’s letters of Feb. 10; 

Mar. 13; May 12. 

 The amount of fees Intuit must pay to proceed with Arbitration Claimants’ 

arbitrations, as required by Intuit’s arbitration agreement and the AAA rules 

the agreement incorporates. See Intuit’s letters of Feb. 10; Feb. 18; Mar. 13; 

May 12. 

 The AAA’s ability to administer Arbitration Claimants’ arbitrations. See 

Intuit’s letters of Feb. 10; May 12. 

 The AAA’s neutrality. See Intuit’s letters of Feb. 18; Mar. 13; Apr. 20; Apr. 

29; May 12; June 10. 

44. Intuit also claimed that its Terms of Service and the AAA’s rules granted it the right 

to elect to face Arbitration Claimants’ claims in small-claims court, rather than in arbitration.  See 

Intuit’s letters of Feb. 10; Feb. 18; Mar. 13; Mar. 31; Apr. 20; May 12; July 31. 

45. The AAA reviewed the parties’ disputes and determined five separate times—on 

March 6, 2020, April 9, 2020, April 24, 2020, May 27, 2020, and August 14, 2020—that Intuit’s 

arguments raise questions of arbitrability that must be decided by individual arbitrators, in 
9 
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accordance with Intuit’s Terms of Service and the AAA rules that the Terms incorporate.  The AAA 

therefore proceeded with the administration of Arbitration Claimants’ arbitrations, so that it could 

appoint an arbitrator to each Claimant’s case. 

46. Intuit also requested that the AAA submit the parties’ small-claims court dispute to 

the AAA’s Administrative Review Counsel (“ARC”).  See Intuit’s letter of Mar. 13. 

47. The AAA declined to submit the parties’ small-claims court dispute to the ARC 

because the ARC only reviews “certain administrative decisions arising in the AAA’s large, 

complex domestic caseload,”2 and the AAA determined that each Claimant’s individual arbitration 

is not large or complex. See AAA’s letters of Apr. 9; Apr. 24. 

48. Arbitration Claimants declined to submit the parties’ small-claims court dispute to 

a single arbitrator, because a single arbitrator’s decision governing all Arbitration Claimants’ 

claims would violate the arbitration agreement’s prohibition of representative actions.  See 

Terms § 14. 

49. True and correct copies of relevant correspondence between the parties and the 

AAA’s administrative determinations between February 10, 2020, and August 14, 2020, are 

attached as Exhibit I. 

50. After the AAA repeatedly rejected Intuit’s attempts to stop Arbitration Claimants’ 

arbitrations, Intuit sued several thousand Arbitration Claimants in California Superior Court.  In 

that action Intuit sought (i) a declaration that Intuit may unilaterally elect to force Arbitration 

Claimants’ claims out of arbitration and into small claims court, (ii) an order enjoining Arbitration 

Claimants’ arbitrations, (iii) a declaration that Arbitration Claimants seek “de facto” class or 

representative arbitration barred by Intuit’s Terms of Service, and (iv) a declaration that California 

Senate Bill 707, which imposes sanctions on a “drafting party” that fails to pay the fees necessary 

to proceed under a consumer arbitration agreement, is preempted by the Federal Arbitration Act. 

See Am. Compl., Intuit Inc. v. 9,933 Individuals, No. 20STCV22761 (L.A. Super. Ct. Oct. 23, 

2 See ARC Review Standards, available at https://kl.link/37LerR7; see also ARC Overview and 
Guidelines, available at https://kl.link/2YkSfde. 
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2020). 

51. On September 2, 2020, Intuit sought a preliminary injunction from the Superior 

Court staying Arbitration Claimants’ arbitrations. See Mot. for Stay of Arbitration, 9,933 

Individuals (Sept. 2, 2020). 

52. On October 8, 2020, the Superior Court denied Intuit’s motion and held that 

Arbitration Claimants’ arbitrations must proceed in accordance with the AAA’s rules and Intuit’s 

Terms of Service. A true and correct copy of the Court’s decision is attached as Exhibit J. 

53. On October 26, 2020, Intuit appealed the Superior Court’s denial of its motion for a 

preliminary injunction, to the California Court of Appeal, Second Appellate District. 

54. On October 27, 2020, Intuit filed a petition for a writ of supersedeas from the 

California Court of Appeal. Intuit’s petition seeks an order staying Arbitration Claimants’ 

arbitrations pending resolution of Intuit’s appeal or, in the alternative, an order enjoining 

enforcement of California Senate Bill 707 against Intuit.  See Petition for Writ of Supersedeas, 

Intuit Inc. v. 9,933 Individuals, No. B308417 (Cal. App. 2d. Oct. 27, 2020).  As of the filing of this 

declaration, Intuit’s petition is pending before the Court of Appeal. 

55. In October 2020, Keller Lenkner learned that Intuit was negotiating a class-action 

settlement that would attempt to resolve Arbitration Claimants’ claims in court without their 

affirmative consent, without the participation of their chosen counsel, and in violation of Intuit’s 

Terms of Service. 

56. On October 28, 2020, Keller Lenkner filed a motion for a preliminary injunction in 

the Superior Court on behalf of Arbitration Claimants, seeking an order enjoining Intuit from 

entering into a class-action settlement that includes Keller Lenkner clients who are currently 

engaged in arbitration against Intuit and that burdens their right to opt out of the settlement. The 

motion was scheduled for a hearing on November 20, 2020. See generally Mot. Prelim. Inj., 9,933 

Individuals (Oct. 28, 2020); Intuit’s Opp’n, 9,933 Individuals (Nov. 6, 2020). A true and correct 

copy of the Declaration of Stephen M. Bundy in support of Intuit’s opposition to Arbitration 

Claimants’ motion for a preliminary injunction is attached as Exhibit F. 

57. After Arbitration Claimants filed their motion for a preliminary injunction, but 
11 
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before the Superior Court ruled on the motion, Intuit signed the proposed settlement agreement and 

interim class counsel filed their motion for preliminary settlement approval before this Court. 

58. In Arbitration Claimants’ reply brief in support of their motion for a preliminary 

injunction, they sought a declaration of their rights, under Intuit’s Terms of Service, to avoid having 

their claims resolved in court. See Reply Supp. Prelim. Inj., 9,933 Individuals (Nov. 13, 2020). 

59. On November 20, 2020, the Superior Court denied Arbitration Claimants’ motion, 

stating that Intuit’s signing of the proposed settlement agreement “mooted out [Arbitration 

Claimants’] original request.”  The court also stated that it: 

[C]annot and will not interfere with Judge Breyer's work on this class 
action.· I can’t tell him who can be part and who cannot be part.· I can’t tell 
him what counsel has to be contacted.· And I can’t tell him, you know, 
whether someone can opt-out.· I’m sure he knows that.· You know, the class 
action is in very capable hands.· And it doesn't need my interference and 
I’m not about to interfere. 

60. A true and correct copy of the transcript of the November 20, 2020 Superior Court 

hearing is attached as Exhibit K. 

61. As of the filing of this declaration, the Superior Court had not issued a written 

decision. 

62. When an individual files his or her taxes online using TurboTax, TurboTax invites 

that individual to submit an electronic signature to authenticate his or her tax filing.  See TurboTax, 

E-file: Income Tax Return Electronic Filing, available at https://turbotax.intuit.com/tax-tips/e-

file/e-file-income-tax-return-electronic-filing/L9DnoQ39y (last visited Nov. 29, 2020). 

63. Attached as Exhibit L is a true and correct copy of the November 26, 2019, San 

Francisco Superior Court order denying preliminary approval of a class-action settlement in Rimler 

v. Postmates, Inc., No. CGC-18-567868. 

64. Attached as Exhibit M is a true and correct copy of the April 24, 2020, San Francisco 

Superior Court tentative ruling denying preliminary approval of a class-action settlement in 

Marciano v. DoorDash Inc., No. CGC-18-567869. 

65. Attached is Exhibit N is a true and correct copy of the transcript of this Court’s 
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November 13, 2020, case management conference. 

I affirm that the foregoing is true under penalty of perjury under the laws of the United States and 

the State of California. 

Signed on November 30, 2020 in Arlington, Virginia. 

/s/Warren Postman 
Warren Postman 
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Document 178-2 Filed 11/30/20 Page 2 of 10 
AMENDED DEMAND FOR ARBITRATION 
CONSUMER ARBITRATION RULES 

1. Which party is sending in the filing documents? (check one) Consumer Business 

2. Briefly explain the dispute: 

Claimant used TurboTax (owned by Intuit, Inc.) to file taxes online and is bringing consumer fraud and antitrust claims against Intuit as 
detailed in the attached statement.  
Intuit required Claimant to accept an arbitration agreement as a condition of filing taxes using TurboTax’s online tax filing products. 
Intuit did not provide Claimant a copy of Claimant’s signed arbitration agreement. The terms of Intuit’s arbitration agreement were 
materially identical for tax years 2014 through 2018. The Intuit arbitration agreement for tax year 2018 is available here, 
https://kl.link/2CvmLZB, and was served along with this amended demand on Intuit and AAA. 

3. Specify the amount of money in dispute: $3050. Claimant reserves the right to amend the amount in controversy following 
discovery. 

4. State any other relief you are seeking: 

Attorney Fees Interest Arbitration Costs Other; explain: punitive damages and injunctive relief 

5. Identify the requested city and state for the hearing if an in-person hearing is held:  

The parties’ agreement provides that Claimant “may choose to have the arbitration conducted by telephone, based on written 
submissions, or in person.” See § 14. Claimant elects to conduct the arbitration based on written submissions. 

6. Please provide contact information for both the Consumer and the Business. Attach additional sheets or forms as needed. 

Consumer: 

Name: AMBER MILLIKAN (KL Tracking No. a0E1U000002Hquf) 

Address: 

Zip Code: State: RICity: WARREN 

Fax:Telephone:  

Email Address 

Consumer’s Representative: 

Name: Warren Postman 

Firm: Keller Lenkner LLC 

Address: 1300 I Street N.W., Suite 400E 

City: Washington State: D.C. Zip Code: 20005 

Telephone: (202) 741-8334 Fax: 

Email Address: wdp@kellerlenkner.com 

Business: 

Name: TurboTax, Intuit Inc. 

Address: 2700 Coast Avenue 

City: Mountain View State: California Zip Code: 94043 

Telephone: (650) 944-6000 Fax and Email Address: Unknown to Claimant 

CC Request for Official Notice - Attachment D
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Document 178-2 Filed 11/30/20 Page 3 of 10 
AMENDED DEMAND FOR ARBITRATION 
CONSUMER ARBITRATION RULES 

Case 3:19-cv-02546-CRB 

Business’s Representative:  

Name: Rodger Cole 

Firm: Fenwick & West LLP 

Address: 801 California Street 

City: Mountain View State: CA Zip Code: 94041 

Telephone: (650) 335-7603 Fax: 

Email Address: rcole@fenwick.com 

Date: July 15, 2020 

7. Send a copy of this completed form to the AAA together with: 

• A clear, legible copy of the contract containing the parties’ agreement to arbitrate disputes; 

• The proper filing fee (filing fee information can be found in the Costs of Arbitration section of the Consumer Arbitration Rules); and 

• A copy of the court order, if arbitration is court-ordered. 

8.Send a copy of the completed form and any attachments to all parties and retain a copy of the form for your records. 

To file by mail, send the initial filing documents and the filing fee to: AAA Case Filing Services, 1101 Laurel Oak Road, Suite 100, 
Voorhees, NJ 08043. 

To file online, visit www.adr.org and click on File or Access Your Case and follow directions. To avoid the creation of duplicate filings, 
the AAA requests that the filing documents and payment be submitted together. When filing electronically, no hard copies are required. 

Pursuant to Section 1284.3 of the California Code of Civil Procedure, consumers with a gross monthly income of less than 300% of 
the federal poverty guidelines are entitled to a waiver of arbitration fees and costs, exclusive of arbitrator fees. This law applies to all 
consumer agreements subject to the California Arbitration Act, and to all consumer arbitrations conducted in California. If you believe 
that you meet these requirements, you must submit a completed Affidavit for Waiver of Fees, available on our website. 
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Document 178-2 Filed 11/30/20 Page 4 of 10 
AMENDED DEMAND FOR ARBITRATION 
CONSUMER ARBITRATION RULES 

Statement of Claim 

TurboTax is the nation’s leading provider of online tax preparation and filing services.1  It occupies as much 

as two-thirds of the online tax filing market, and it generated over $2.2 billion in revenue in fiscal year 2019.  But that 

success did not result purely from a superior product or business strategy.  Rather, TurboTax acquired and maintained 

its dominant position through a “free to fee” scheme, falsely promising low-income taxpayers free tax filing, and then 

deceiving them into buying its paid products.  TurboTax also profited by boxing out a significant potential competitor, 

the United States Internal Revenue Service, from the market for online tax preparation and filing services.  Both 

schemes were illegal. 

TurboTax is a member of the Free File Alliance (now called Free File, Inc.), a consortium of private tax 

preparation and filing companies. In 2002, the Alliance promised to provide free online tax filing to low-income 

taxpayers—at least 60% of the population—and in return extracted the IRS’s agreement not to provide competing 

online tax filing services.  The Free File Alliance memorialized this arrangement in the Free File Agreement (the 

“Agreement”), which remains in force today.  The Agreement includes a non-compete provision that prohibits the IRS 

from creating its own free online filing product and entering the market for tax preparation. 

Under the Agreement, each Free File Alliance member must serve a share of the total eligible population, so 

that all qualifying taxpayers have access to at least one member’s free filing platform.  For its part, TurboTax created 

free tax preparation and filing software that gave consumers free access to more than 100 tax forms, allowing eligible 

consumers to file even complex returns electronically for no charge, so long as they met one of three criteria: an 

adjusted gross income (“AGI”) of around $34,000 or less; eligibility for the Earned Income Tax Credit; or status as an 

active military member with an AGI of around $66,000 or less.  Taxpayers who qualified for this free option could also 

prepare and file their state tax returns for free, using the same website. 

While TurboTax created free filing software to satisfy its commitments under the Agreement, it did not truly 

offer that software to its customers. Instead, TurboTax leveraged its participation in the Free File Alliance to entice 

low-income earners, like Claimant, with the promise of free tax preparation, only to trick them into paying for 

TurboTax’s commercial tax filing products.  In other words, TurboTax used the prospect of free filing as bait to lure 

1 Respondent Intuit, Inc. owns TurboTax. 
1 
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Document 178-2 Filed 11/30/20 Page 5 of 10 
AMENDED DEMAND FOR ARBITRATION 
CONSUMER ARBITRATION RULES 

Case 3:19-cv-02546-CRB 

consumers to pay it money.  

Intuit implemented this scheme by first muddying the waters, introducing a decoy “free” product, separate 

from the Free File Alliance program, that few people were qualified to use.  Specifically, TurboTax called the Free 

File Alliance program the “Freedom Edition.”  TurboTax then called its decoy “free” filing product the “Free Edition.” 

The “Freedom Edition” (the IRS-required free option) and the “Free Edition” (the decoy “free” option) were both 

nominally free, but the Free Edition’s eligibility requirements were significantly more narrow than the Freedom 

Edition’s eligibility requirements.  The Free Edition was free for only truly simple tax returns.  Consumers could not 

file for free using the Free Edition if they were self-employed; lacked health insurance; received unemployment; had 

business income, expenses, or losses; claimed a student loan deduction; had capital gains or losses; lived in one 

state but worked in another; paid or received alimony; had income from rental real estate; received royalties; had 

farm income or losses; or claimed a health savings account contribution deduction, deductible educator expenses, 

education credits, retirement savings contribution credits, or credits for child and dependent care expenses.  On the 

other hand, consumers with these tax situations would still be eligible for the Freedom Edition, so long as they had 

met the basic eligibility requirements. 

If this is confusing, that is by design.  Having created a decoy “Free Edition” that few consumers could use, 

TurboTax drowned out any thought of the “Freedom Edition” by dialing up its promotion of the “Free Edition.”  For 

instance, for tax year 2018, TurboTax issued a thirty-second television advertisement depicting a game show in which 

the answer to every question was “free.”2  The advertisement ended with a voiceover stating, “That’s right, TurboTax 

Free is free. Free, free, free, free.”  TurboTax also used direct email campaigns urging consumers to sign into their 

TurboTax accounts to receive a “max refund” that was “FREE guaranteed,” but directing them to TurboTax’s 

commercial site, not the Freedom Edition free site. TurboTax paid for Google “AdWords”—advertisements that 

appear above Google search results—to direct taxpayers to its Free Edition commercial site when they searched for 

free tax filing.  And once on TurboTax’s commercial site, consumers were inundated with offers of “free” filing.3 

2 Available at https://www.youtube.com/watch?v=c7jhZR umi8. 
3 See https://kl.link/322LfnU (archived version of commercial site on June 1, 2015); https://kl.link/3iMmMcf (archived 
version of commercial site on Jan. 14, 2016); https://kl.link/3fgah6u (archived version of commercial site on Feb. 15, 
2017); https://kl.link/2CiwB0P (archived version of commercial site on Jan. 18, 2018); https://kl.link/31ZULrH 
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TurboTax aggressively advertised its Free Edition in this manner for tax years 2014, 2015, 2016, 2017, and 2018, to 

convey to taxpayers that its Free Edition was the free filing option.  

Not only did TurboTax aggressively market its restrictive Free Edition, it also actively concealed its Freedom 

Edition, for which many more taxpayers were eligible. For instance, TurboTax “de-indexed” the Freedom Edition 

website, adding code directing search engines to not list the website in online search results.  As a result, consumers 

searching for free tax filing, even specifically for “IRS free tax filing,” would be directed to TurboTax’s Free Edition 

commercial site rather than the Freedom Edition site.  And even if a consumer managed to locate TurboTax’s 

Freedom Edition through an internet search, that consumer was first directed to a landing page containing a button 

advertising “free” filing on TurboTax’s commercial website.4  TurboTax also omitted all references to the Freedom 

Edition website from its commercial website, and it removed all links from the commercial website to the Freedom 

Edition website. 

Once on TurboTax’s commercial website, consumers were presented only with TurboTax’s “Free Edition” and 

TurboTax’s paid products.  They were never made aware of the Freedom Edition, and were shown a menu of options 

that would cause any reasonable consumer to conclude that the Free Edition was the only free option available. 

Because the “Free Edition” is so restrictive, many taxpayers who qualified for the Freedom Edition ended up on 

TurboTax’s commercial website and were led to believe that their only option was a TurboTax paid product.  

(archived version of commercial site on Jan. 31, 2019). 
4 See TurboTax Freedom Edition and IRS Free File Alliance (Mar. 18, 2014) (describing the IRS Free File Program, 
and then providing a “Start For Free” button directing the reader to TurboTax’s commercial website) available at 
https://kl.link/38LBBax. 
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In short, TurboTax aggressively advertised “free” filing through its commercial website and a product designed 

to appear identical to the truly free product, while actively concealing the truly free product, intending that taxpayers 

would be drawn to TurboTax for “free” filing, but then would be unlikely to find the actual free filing product and would 

instead purchase TurboTax’s paid products. This process was no accident.  As explained in an exposé last year by 

ProPublica, internal whistleblowers have confirmed that Intuit carefully designed TurboTax’s advertising and website 

for the specific purpose of causing consumers to think they had to pay Intuit money for something Intuit had promised 

to provide for free: 

Steering customers away from TurboTax’s truly free option [wa]s a “purposeful strategy,” said a 
former midlevel Intuit employee. For people who find TurboTax through a search engine or an 
online ad, “the landing page would direct you through a product flow that the company wanted to 
ensure would not make you aware of Free File.” 
. . . 
“The entire strategy is make sure people read the word ‘free’ and click our site and never use” 

an actually free product, the former midlevel employee said. In reality, TurboTax’s Free Edition 
guides many people to a product that costs them money. It’s only free for people with the simplest 
tax situations. The “vast majority of people who click that will not pay $0,” the former employee 
said. 
. . . 
One former marketing employee recalled a May 2017 meeting of a marketing team at TurboTax’s 
San Diego headquarters. The tax filing season had just ended, and a dozen or so staffers up to 
the senior manager level were brainstorming. A new employee proposed that customers going 
through TurboTax’s interview-style filing process who were found to be eligible for Free File get a 
“hard recommendation” — essentially a pop-up window — to be routed to the truly free product. 

The response? Laughter, according to the former employee. The meeting quickly moved on. 
4 
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“They have ways of detecting if you’re paying too much, but they just don’t do it,” the former staffer 
said. 
. . . 

Dozens of taxpayers have contacted ProPublica to tell their stories of being charged by TurboTax 
despite the fact that they earned under $34,000 a year, qualifying them for TurboTax’s Free File 
product. An 87-year-old retiree with a gross income of $11,000, for example, was charged 
$124.98 to file with TurboTax. 

On LinkedIn, Heather Samarin, who was a TurboTax vice president of product management a 
decade ago, said that she had been “charged with addressing the threat posed by IRS free efile 
program” and had “revamped TurboTax marketing strategy for low-end tax filers,” driving a “100% 
increase in revenues.” She did not respond to requests for comment. 
. . . 
Last summer, according to a former marketing employee, the then-head of TurboTax, Dan 
Wernikoff, attended a meeting about customers who had unnecessarily selected costlier products 
like TurboTax Deluxe. These customers had tax situations that qualified them for a cheaper or 
even free product, and the slides shown at the meeting referred to them as having been 
“overcharged.” According to the former employee, Wernikoff instructed that going forward, 
employees should never use the word “overcharged.” Instead, they should say that these 
customers’ use of products intended for higher-earning customers was “aspirational.” Wernikoff 
didn’t respond to a request for comment. 

See Justin Elliott & Paul Kiel, The TurboTax Trap: TurboTax and H&R Block Saw Free Tax Filing as a Threat — and 

Gutted It, ProPublica (May 2, 2019) available at https://kl.link/3fibSsO. 

Claimant AMBER MILLIKAN was eligible for free filing through TurboTax’s IRS-required Free File product. 

But despite being eligible for free tax filing, Claimant paid TurboTax to file taxes.  Claimant paid TurboTax because 

Claimant was drawn by the prospect of “free” tax filing through TurboTax’s commercial website, but TurboTax 

implicitly represented that its Free Edition, rather than the truly free Freedom Edition, was the only free filing product 

available. Because Claimant was ineligible for the Free Edition, TurboTax represented that Claimant would have to 

file Claimant’s taxes using a paid TurboTax product, which Claimant did.  Even after Claimant provided sufficient 

information to allow TurboTax to determine that Claimant was eligible for the Free File program, TurboTax did not 

make Claimant aware of that program or direct Claimant to the Free File website.  And TurboTax made it impossible 

for Claimant to access the truly free, Free File website from its commercial website.  Had Claimant known of the truly 

free option (TurboTax’s Free File Program), Claimant would not have paid TurboTax to file Claimant’s taxes. 

Accordingly, TurboTax knowingly, intentionally, and willfully misled Claimant, causing Claimant to pay for services 

that Claimant would otherwise have not paid for. TurboTax’s fraud was particularly egregious because it was part of 
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a willful pattern in which the company repeatedly took advantage of millions of low-income taxpayers like Claimant, 

in violation of the commitment TurboTax made to the IRS to prevent the IRS from offering its own, competing product. 

TurboTax’s conduct constitutes fraud and unjust enrichment at common law.  Its conduct also constitutes unfair, 

unconscionable, deceptive, and fraudulent business practices, in violation of R.I. Gen L § 6-13.1-2 et seq. 

Intuit’s conduct also violates the Sherman Act, which makes illegal certain types of anticompetitive conduct.5 

While businesses may lawfully act to expand their market share and increase profits, they cannot pursue or maintain 

a monopoly by unfairly harming the competitive process.6  Thus a company like TurboTax, with monopoly power, 

cannot engage in deceptive or unlawful conduct to avoid competition.7  And it cannot collude with competitors to 

increase prices.8  Under either theory, the ultimate question is whether the anticompetitive conduct harmed 

consumers.  TurboTax’s scheme impeded competition and harmed consumers in two ways.  

First, TurboTax deceived a formidable potential competitor, the United States government, from entering the 

market for online tax preparation and filing services.  TurboTax has conceded that it “face[s] competitive challenges 

from government entities that offer publicly funded electronic tax preparation and filing services with no fees to 

individual taxpayers.”9  To combat that threat, TurboTax—through the Free File Alliance—promised to offer free tax 

filing to at least 60% of United States taxpayers, in return for the IRS’s agreement to not offer its own free product. 

5 See 15 U.S.C. §§ 1, 2. 
6 See id. 
7 See, e.g., Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 303 (3d Cir. 2007) (reversing dismissal of a Sherman 
Act claim based on deception of a standard-setting organization); United States v. Microsoft Corp., 253 F.3d 34, 
76–77 (D.C. Cir. 2001) (finding a Sherman Act violation where Microsoft deceived software developers into 
developing software that would only work with Microsoft’s operating system); In re Warfarin Sodium Antitrust Litig., 
214 F.3d 395, 396–97 (3d Cir. 2000) (reversing dismissal of a Sherman Act claim based in part on a deceptive 
marketing campaign disparaging a competitor); Nat’l Ass’n of Pharm. Mfrs., Inc. v. Ayerst Labs., 850 F.2d 904, 
914–17 (2d Cir. 1988) (reversing dismissal of a Sherman Act claim based on letters sent to pharmacists 
disparaging a rival drug company); Int’l Travel Arrangers, Inc. v. W. Airlines, Inc., 623 F.2d 1255, 1257–58 (8th Cir. 
1980) (affirming a finding of Sherman Act violations based on a deceptive advertising campaign).   
8 See, e.g., Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 (1984) (holding that collusion is illegal when 
market participants made a “conscious commitment to a common scheme designed to achieve an unlawful 
objective”); SD3, LLC v. Black & Decker (U.S.) Inc., 801 F.3d 412, 426–33 (4th Cir. 2015); Evergreen Partnering 
Group, Inc. v. Pactiv Corp., 720 F.3d 33, 47–51 (1st Cir. 2013) (reversing dismissal of a Sherman Act claim when 
the plaintiff alleged “facts concerning when agreement occurred” and conduct by the market participants “which is 
difficult to explain outside the context of a conspiracy”). 
9 See Intuit Inc., Fiscal Year 2018 Form 10-K at 9, available at https://kl.link/2W2iRhM. 
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With the non-compete agreement in place, TurboTax implemented the deceptive bait-and-switch scheme described 

above. TurboTax hurt consumers by depriving them of a truly widely available free-file option, and instead steering 

them into TurboTax’s paid options. And TurboTax maintained its significant market power by shielding its paid 

products from competition from a free or far less expensive option. 

Second, TurboTax colluded with the other members of the Free File Alliance to conceal the Free File program 

from the entire market, and thus to reduce competition.  Instead of competing for Free-File taxpayers to promote their 

brands and to retain those consumers as fee-generating customers once their incomes outgrew the Free File 

Program, the members of the Alliance coordinated to suppress competition.  They not only collectively extracted a 

non-compete agreement from the IRS, but they also collectively concealed the Free File product it had promised to 

provide, to maximize the number of consumers who paid for tax filing services.  TurboTax’s scheme, while egregious, 

was mirrored by H&R Block and others; and while other members of the Free File Alliance should have competed for 

the free-filing taxpayers who fell for TurboTax’s scheme (i.e., potential brand ambassadors and future fee-paying 

customers), the Alliance members all colluded to hide the Free File program and to steer the taxpayers into their 

respective paid products.10  By collectively suppressing the number of free-filers, the Alliance members all profited 

from the fees they received from those would-be-free-filers.  And their collusion was wildly successful: In 2019, only 

2.4% of taxpayers eligible for the Free File program filed taxes using the program, and the Department of Treasury 

estimates that more than 14 million taxpayers who were eligible for the Free File program paid to use an Alliance 

member’s commercial product instead.11 

TurboTax’s anticompetitive conduct violates Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1, 2.  See 

also 15 U.S.C. § 15. 

10 See Justin Elliott & Paul Kiel, The TurboTax Trap: TurboTax and H&R Block Saw Free Tax Filing as a Threat — 
and Gutted It, ProPublica (May 2, 2019) available at https://kl.link/3fibSsO. 
11 See Treasury Inspector General for Tax Administration, Complexity and Insufficient Oversight of the Free File 
Program Result in Low Taxpayer Participation at 5 (Feb. 20, 2020) available at https://kl.link/2ZffCFL. 
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a
s
e
* 

H
ea
ri
ng
 F
ee
: $

5
0
0
 

A
rb
it
ra
to
r 
Co

m
pe
ns
at
io
n:
 $
2
,5
0
0
 p
e
r 
d
a
y 
o
f 
h
e
a
ri
n
g
* 
p
e
r 
a
rb
it
ra
to
r 

*
A
 D
e
s
k
/D
o
c
u
m
e
n
ts
-O
n
ly
 C
a
s
e
 w
il
l 
n
o
t 
e
xc
e
e
d
 d
o
c
u
m
e
n
t 
s
u
b
m
is
s
io
n
s
 o
f 
m
o
re
 

*
T
h
e
 a
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
 e
n
c
o
m
p
a
s
s
e
s
 o
n
e
 p
re
li
m
in
a
ry
 c
o
n
fe
re
n
c
e
, 
o
n
e
 d
a
y 

th
a
n
 1
0
0
 p
a
g
e
s
 i
n
 t
o
ta
l 
a
n
d
 7
 t
o
ta
l 
h
o
u
rs
 o
f 
ti
m
e
 f
o
r 
th
e
 a
rb
it
ra
to
r 
to
 r
e
vi
e
w
 t
h
e
 

o
f 
in
-p
e
rs
o
n
, 
vi
rt
u
a
l 
o
r 
te
le
p
h
o
n
ic
 h
e
a
ri
n
g
, 
a
n
d
 o
n
e
 fi
 n
a
l 
a
w
a
rd
. 
F
o
r 
c
a
s
e
s
 w
it
h
 

s
u
b
m
is
s
io
n
s
 a
n
d
 r
e
n
d
e
r 
th
e
 A
w
a
rd
. 

a
d
d
it
io
n
a
l 
p
ro
c
e
d
u
re
s
, 
s
u
c
h
 a
s
 m

u
lt
ip
le
 t
e
le
p
h
o
n
e
 c
o
n
fe
re
n
c
e
s
, 
m
o
ti
o
n
 p
ra
c
ti
c
e
, 

p
o
s
t-
h
e
a
ri
n
g
 b
ri
e
fi
 n
g
, 
in
te
ri
m
 o
r 
p
a
rt
ia
l 
a
w
a
rd
s
, 
a
w
a
rd
s
 c
o
n
ta
in
in
g
 fi
 n
d
in
g
s
 o
f 
fa
c
t 

B
e
yo
n
d
 1
0
0
 p
a
g
e
s
 a
n
d
 7
 h
o
u
rs
 o
f 
ti
m
e
, 
th
e
 b
u
s
in
e
s
s
 w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
d
d
it
io
n
a
l 

a
n
d
 c
o
n
c
lu
s
io
n
s
 o
f 
la
w
, 
o
r 
o
th
e
r 
p
ro
c
e
s
s
e
s
 n
o
t 
p
ro
vi
d
e
d
 f
o
r 
in
 t
h
e
 R
u
le
s
, 
th
e
 b
u
s
in
e
s
s
 

a
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
 a
t 
a
 r
a
te
 o
f 
$
3
0
0
 p
e
r 
h
o
u
r.
 A
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
 i
s
 n
o
t 

w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
d
d
it
io
n
a
l 
a
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
. 
A
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
 

s
u
b
je
c
t 
to
 r
e
a
ll
o
c
a
ti
o
n
 b
y 
th
e
 a
rb
it
ra
to
r(
s
) 
e
xc
e
p
t 
a
s
 m

a
y 
b
e
 r
e
q
u
ir
e
d
 b
y 
a
p
p
li
c
a
b
le
 

is
 n
o
t 
s
u
b
je
c
t 
to
 r
e
a
ll
o
c
a
ti
o
n
 b
y 
th
e
 a
rb
it
ra
to
r(
s
) 
e
xc
e
p
t 
a
s
 m

a
y 
b
e
 r
e
q
u
ir
e
d
 b
y 

la
w
 o
r 
u
p
o
n
 t
h
e
 a
rb
it
ra
to
r’
s
 d
e
te
rm

in
a
ti
o
n
 t
h
a
t 
a
 c
la
im
 o
r 
c
o
u
n
te
rc
la
im
 w
a
s
 fi
 le
d
 f
o
r 

a
p
p
li
c
a
b
le
 l
a
w
 o
r 
u
p
o
n
 t
h
e
 a
rb
it
ra
to
r’
s
 d
e
te
rm

in
a
ti
o
n
 t
h
a
t 
a
 c
la
im
 o
r 
c
o
u
n
te
rc
la
im
 

p
u
rp
o
s
e
s
 o
f 
h
a
ra
s
s
m
e
n
t 
o
r 
is
 p
a
te
n
tl
y 
fr
iv
o
lo
u
s
. 

w
a
s
 fi
 le
d
 f
o
r 
p
u
rp
o
s
e
s
 o
f 
h
a
ra
s
s
m
e
n
t 
o
r 
is
 p
a
te
n
tl
y 
fr
iv
o
lo
u
s
. 
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CC Request for Official Notice - Attachment D

AA
A 
Ad

m
in
is
tr
at
iv
e 
Fe
es
 

In
 c
a
s
e
s
 w
h
e
re
 t
h
e
 b
u
s
in
e
s
s
 i
s
 t
h
e
 fi
li
n
g
 p
a
rt
y,
 e
it
h
e
r 
a
s
 t
h
e
 c
la
im

a
n
t 
o
r 
fi
li
n
g
 o
n
 b
e
h
a
lf
 o
f 
th
e
 i
n
d
iv
id
u
a
l,
 t
h
e
 b
u
s
in
e
s
s
 s
h
a
ll
 b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
ll
 a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
 t
h
a
t 
in
c
lu
d
e
s
, 

fi
li
n
g
 f
e
e
s
, 
c
a
s
e
 m

a
n
a
g
e
m
e
n
t 
fe
e
s
 a
n
d
 h
e
a
ri
n
g
 f
e
e
s
 c
h
a
rg
e
d
 b
y 
th
e
 A
A
A
. 

A
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
 i
s
 n
o
t 
in
c
lu
d
e
d
 a
s
 a
 p
a
rt
 o
f 
th
e
 A
A
A
’s
 a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
. 

N
o
te
 t
h
a
t 
w
it
h
 r
e
g
a
rd
 t
o
 a
ll
 A
A
A
 a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
, 
th
e
 A
A
A
 r
e
ta
in
s
 t
h
e
 d
is
c
re
ti
o
n
 t
o
 i
n
te
rp
re
t 
a
n
d
 a
p
p
ly
 t
h
is
 f
e
e
 s
c
h
e
d
u
le
 t
o
 a
 p
a
rt
ic
u
la
r 
c
a
s
e
 o
r 
c
a
s
e
s
. 

(i)
 F
ili
ng
 F
ee
s*
 

T
h
e
 b
u
s
in
e
s
s’
s
 s
h
a
re
 o
f 
th
e
 fi
li
n
g
 f
e
e
s
 i
s
 d
u
e
 a
s
 s
o
o
n
 a
s
 t
h
e
 A
A
A
 c
o
n
fi
rm

s
 i
n
 w
ri
ti
n
g
 t
h
a
t 
th
e
 i
n
d
iv
id
u
a
l 
fi
li
n
g
 m

e
e
ts
 t
h
e
 fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
, 
e
v e
n
 i
f 
th
e
 m

a
tt
e
r 
is
 s
e
tt
le
d
 o
r 
w
it
h
d
ra
w
n
. 

T
h
e
re
 s
h
a
ll
 b
e
 n
o
 fi
li
n
g
 f
e
e
 c
h
a
rg
e
d
 f
o
r 
a
 c
o
u
n
te
rc
la
im

. 

*P
u
rs
u
a
n
t 
to
 S
e
c
ti
o
n
 1
2
8
4
.3
 o
f 
th
e
 C
a
li
fo
rn
ia
 C
o
d
e
 o
f 
C
iv
il
 P
ro
ce
d
u
re
, 
co
n
s
u
m
e
rs
 w
it
h
 a
 g
ro
ss
 m

o
n
th
ly
 i
n
co
m
e
 o
f 
le
ss
 t
h
a
n
 3
0
0
%
 o
f 
th
e
 f
e
d
e
ra
l 
p
o
ve
rt
y 
g
u
id
e
li
n
e
s
 a
re
 e
n
ti
tl
e
d
 t
o
 a
 w
a
iv
e
r 
o
f 
a
rb
it
ra
ti
o
n
 f
e
e
s
 

a
n
d
 c
o
st
s
, 
e
xc
lu
s
iv
e
 o
f 
a
rb
it
ra
to
r 
fe
e
s
. 
T
h
is
 l
a
w
 a
p
p
li
e
s
 t
o
 a
ll
 c
o
n
s
u
m
e
r 
a
g
re
e
m
e
n
ts
 s
u
b
je
c
t 
to
 t
h
e
 C
a
li
fo
rn
ia
 A
rb
it
ra
ti
o
n
 A
c
t,
 a
n
d
 t
o
 a
ll
 c
o
n
s
u
m
e
r 
a
rb
it
ra
ti
o
n
s
 c
o
n
d
u
c
te
d
 i
n
 C
a
li
fo
rn
ia
. 
If
 y
o
u
 b
e
li
e
ve
 t
h
a
t 
yo
u
 

m
e
e
t 
th
e
s
e
 r
e
q
u
ir
e
m
e
n
ts
, 
yo
u
 m

u
st
 s
u
b
m
it
 t
o
 t
h
e
 A
A
A
 a
 d
e
c
la
ra
ti
o
n
 u
n
d
e
r 
o
a
th
 r
e
g
a
rd
in
g
 y
o
u
r 
m
o
n
th
ly
 i
n
co
m
e
 a
n
d
 t
h
e
 n
u
m
b
e
r 
o
f 
p
e
rs
o
n
s
 i
n
 y
o
u
r 
h
o
u
s
e
h
o
ld
. 
P
le
a
s
e
 c
o
n
ta
c
t 
th
e
 A
A
A
 a
t 
1
-8
0
0
-7
7
8
-7
8
7
9
, 

if
 y
o
u
 h
a
ve
 a
n
y 
q
u
e
st
io
n
s
 r
e
g
a
rd
in
g
 t
h
e
 w
a
iv
e
r 
o
f 
a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
. 
(E
ff
e
c
ti
ve
 J
a
n
u
a
ry
 1
, 
2
0
0
3
) 

*P
u
rs
u
a
n
t 
to
 N
e
w
 J
e
rs
e
y 
S
ta
tu
te
s
 §
 2
A
:2
3
B
-1
 e
t 
s
e
q
, 
co
n
s
u
m
e
rs
 w
it
h
 a
 g
ro
ss
 m

o
n
th
ly
 i
n
co
m
e
 o
f 
le
ss
 t
h
a
n
 3
0
0
%
 o
f 
th
e
 f
e
d
e
ra
l 
p
o
ve
rt
y 
g
u
id
e
li
n
e
s
 a
re
 e
n
ti
tl
e
d
 t
o
 a
 w
a
iv
e
r 
o
f 
a
rb
it
ra
ti
o
n
 f
e
e
s
 a
n
d
 c
o
st
s
, 

e
xc
lu
s
iv
e
 o
f 
a
rb
it
ra
to
r 
fe
e
s
. 
T
h
is
 l
a
w
 a
p
p
li
e
s
 t
o
 a
ll
 c
o
n
s
u
m
e
r 
a
g
re
e
m
e
n
ts
 s
u
b
je
c
t 
to
 t
h
e
 N
e
w
 J
e
rs
e
y 
A
rb
it
ra
ti
o
n
 A
c
t,
 a
n
d
 t
o
 a
ll
 c
o
n
s
u
m
e
r 
a
rb
it
ra
ti
o
n
s
 c
o
n
d
u
c
te
d
 i
n
 N
e
w
 J
e
rs
e
y.
 I
f 
yo
u
 b
e
li
e
ve
 t
h
a
t 
yo
u
 m

e
e
t 

th
e
s
e
 r
e
q
u
ir
e
m
e
n
ts
, 
yo
u
 m

u
st
 s
u
b
m
it
 t
o
 t
h
e
 A
A
A
 a
 d
e
c
la
ra
ti
o
n
 u
n
d
e
r 
o
a
th
 r
e
g
a
rd
in
g
 y
o
u
r 
m
o
n
th
ly
 i
n
co
m
e
 a
n
d
 t
h
e
 n
u
m
b
e
r 
o
f 
p
e
rs
o
n
s
 i
n
 y
o
u
r 
h
o
u
s
e
h
o
ld
. 
P
le
a
s
e
 c
o
n
ta
c
t 
th
e
 A
A
A
 a
t 
1
-8
0
0
-7
7
8
-7
8
7
9
, 
if
 y
o
u
 

h
a
ve
 a
n
y 
q
u
e
st
io
n
s
 r
e
g
a
rd
in
g
 t
h
e
 w
a
iv
e
r 
o
f 
a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
. 
(E
ff
e
c
ti
ve
 M
a
y 
1
, 
2
0
2
0
) 

A
. 
S
in
g
le
 C
o
n
s
u
m
e
r 
C
a
s
e
 F
il
in
g
: 

In
 c
a
s
e
s
 b
e
fo
re
 a
 s
in
g
le
 a
rb
it
ra
to
r 
w
h
e
re
 t
h
e
 i
n
d
iv
id
u
a
l 
is
 t
h
e
 C
la
im

a
n
t,
 a
 n
on
-r
ef
un
da
bl
e*
* 
fi
li
n
g
 f
e
e
, 
c
a
p
p
e
d
 i
n
 t
h
e
 a
m
o
u
n
t 
o
f 
$
2
0
0
, 
is
 p
a
ya
b
le
 i
n
 f
u
ll
 b
y 
th
e
 i
n
d
iv
id
u
a
l 
w
h
e
n
 a
 c
a
s
e
 

is
 fi
le
d
 u
n
le
s
s
 t
h
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
p
ro
vi
d
e
s
 t
h
a
t 
th
e
 i
n
d
iv
id
u
a
l 
p
a
y 
le
s
s
. 
A
 n
on
-r
ef
un
da
bl
e 
fi
li
n
g
 f
e
e
 i
n
 t
h
e
 a
m
o
u
n
t 
o
f 
$
3
0
0
 i
s
 p
a
ya
b
le
 b
y 
th
e
 b
u
s
in
e
s
s
 o
n
ce
 t
h
e
 i
n
d
iv
id
u
a
l 
c
la
im

a
n
t 

m
e
e
ts
 t
h
e
 fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
, 
u
n
le
s
s
 t
h
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
p
ro
vi
d
e
s
 t
h
a
t 
th
e
 b
u
s
in
e
s
s
 p
a
y 
m
o
re
. 

In
 c
a
s
e
s
 b
e
fo
re
 t
h
re
e
 o
r 
m
o
re
 a
rb
it
ra
to
rs
, 
w
h
e
re
 t
h
e
 i
n
d
iv
id
u
a
l 
is
 t
h
e
 C
la
im

a
n
t,
 a
 n
on
-r
ef
un
da
bl
e*
* 
fi
li
n
g
 f
e
e
 c
a
p
p
e
d
 i
n
 t
h
e
 a
m
o
u
n
t 
o
f 
$
2
0
0
 i
s
 p
a
ya
b
le
 i
n
 f
u
ll
 b
y 
th
e
 i
n
d
iv
id
u
a
l 
w
h
e
n
 

a
 c
a
s
e
 i
s
 fi
l e
d
, 
u
n
le
s
s
 t
h
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
p
ro
vi
d
e
s
 t
h
a
t 
th
e
 i
n
d
iv
id
u
a
l 
p
a
y 
le
s
s
. 
A
 n
on
-r
ef
un
da
bl
e 
fi
li
n
g
 f
e
e
 i
n
 t
h
e
 a
m
o
u
n
t 
o
f 
$
4
2
5
 i
s
 p
a
ya
b
le
 b
y 
th
e
 b
u
s
in
e
s
s
 o
n
ce
 t
h
e
 i
n
d
iv
id
u
a
l 

c
la
im

a
n
t 
m
e
e
ts
 t
h
e
 fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
, 
u
n
le
s
s
 t
h
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
p
ro
vi
d
e
s
 t
h
a
t 
th
e
 b
u
s
in
e
s
s
 p
a
y 
m
o
re
. 

In
 c
a
s
e
s
 w
h
e
re
 t
h
e
 b
u
s
in
e
s
s
 i
s
 t
h
e
 C
la
im
a
n
t,
 t
h
e
 b
u
s
in
e
s
s
 s
h
a
ll
 b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
ll
 fi
li
n
g
 f
e
e
s
. 
T
h
e
 n
on
-r
ef
un
da
bl
e 
fi
li
n
g
 f
e
e
 i
s
 $
5
0
0
 f
o
r 
a
 s
in
g
le
 a
rb
it
ra
to
r 
o
r 
$
6
2
5
 f
o
r 
3
 a
rb
it
ra
to
rs
. 

**
In
 t
h
e
 e
ve
n
t 
th
e
 s
in
g
le
 c
o
n
s
u
m
e
r 
c
a
s
e
 fi
li
n
g
 i
s
 c
lo
s
e
d
 d
u
e
 t
o
 n
o
n
-p
a
ym

e
n
t 
o
f 
in
it
ia
l 
fi
li
n
g
 f
e
e
s
 b
y 
th
e
 b
u
s
in
e
ss
 t
h
e
 A
A
A
 w
il
l 
re
tu
rn
 a
n
y 
fi
li
n
g
 f
e
e
 r
e
ce
iv
e
d
 f
ro
m
 t
h
e
 i
n
d
iv
id
u
a
l.
 

B
. 
M
u
lt
ip
le
 C
o
n
s
u
m
e
r 
C
a
s
e
 F
il
in
g
s
: 

T
h
e
s
e
 m

u
lt
ip
le
 c
o
n
s
u
m
e
r 
c
a
s
e
 fi
li
n
g
s
 f
e
e
s
 w
il
l 
a
p
p
ly
 t
o
 a
ll
 c
a
s
e
s
 w
h
e
n
 t
h
e
 A
m
e
ri
c
a
n
 A
rb
it
ra
ti
o
n
 A
s
s
o
c
ia
ti
o
n
 (
A
A
A
) 
d
e
te
rm

in
e
s
 i
n
 i
ts
 s
o
le
 d
is
c
re
ti
o
n
 t
h
a
t 
th
e
 f
o
ll
o
w
in
g
 c
o
n
d
it
io
n
s
 

a
re
 m

e
t:
 

a.
 
T
w
e
n
ty
-fi
ve
 (
2
5
) 
o
r 
m
o
re
 s
im

il
a
r 
c
la
im

s
 f
o
r 
a
rb
it
ra
ti
o
n
 o
r 
m
e
d
ia
ti
o
n
 a
re
 fi
le
d
, 
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b.
 
C
la
im

s
 a
re
 a
g
a
in
s
t 
o
r 
o
n
 b
e
h
a
lf
 o
f 
th
e
 s
a
m
e
 p
a
rt
y 
o
r 
p
a
rt
ie
s
, 
a
n
d
 

c.
 

C
o
u
n
s
e
l 
fo
r 
th
e
 p
a
rt
ie
s
 i
s
 c
o
n
s
is
te
n
t 
o
r 
co
o
rd
in
a
te
d
 a
c
ro
s
s
 a
ll
 c
a
s
e
s
. 

A
ll
 f
e
e
s
 l
is
te
d
 b
e
lo
w
 a
re
 n
on
-r
ef
un

da
bl
e*
**
 a
n
d
 w
il
l 
b
e
 a
s
s
e
s
s
e
d
 t
o
 t
h
e
 p
a
rt
ie
s
 a
s
 d
e
s
c
ri
b
e
d
 b
e
lo
w
, 
u
n
le
s
s
 t
h
e
 c
la
u
s
e
 p
ro
vi
d
e
s
 t
h
a
t 
th
e
 i
n
d
iv
id
u
a
l 
p
a
y 
le
s
s
 o
r 
th
e
 c
la
u
s
e
 p
ro
vi
d
e
s
 t
h
a
t 

th
e
 b
u
s
in
e
s
s
 i
s
 r
e
s
p
o
n
s
ib
le
 f
o
r 
th
e
 e
n
ti
re
 f
e
e
. 

**
*I
n
 t
h
e
 e
ve
n
t 
a
n
y 
m
u
lt
ip
le
 c
a
s
e
 fi
li
n
g
s
 a
re
 c
lo
s
e
d
 d
u
e
 t
o
 n
o
n
-p
a
ym

e
n
t 
o
f 
fi
li
n
g
 f
e
e
s
 b
y 
th
e
 b
u
s
in
e
ss
, 
th
e
 A
A
A
 w
il
l 
re
tu
rn
 a
n
y 
fi
 li
n
g
 f
e
e
s
 r
e
ce
iv
e
d
 f
ro
m
 t
h
e
 i
n
d
iv
id
u
a
ls
. 
F
il
in
g
 f
e
e
s
 a
re
 n
on
-r
ef
un
da
bl
e
in
 t
h
e
 

e
ve
n
t 
th
e
 c
a
s
e
s
 a
re
 c
lo
s
e
d
 d
u
e
 t
o
 s
e
tt
le
m
e
n
t 
o
r 
w
it
h
d
ra
w
a
l.
 

A
A
A
, 
in
 i
ts
 s
o
le
 d
is
c
re
ti
o
n
, 
m
a
y 
co
n
s
id
e
r 
a
n
 a
lt
e
rn
a
ti
ve
 p
a
ym

e
n
t 
p
ro
ce
s
s
 f
o
r 
m
u
lt
ip
le
 c
a
s
e
 fi
li
n
g
s
. 

Fi
lin

g 
Fe
es
 F
or
 C
as
es
 F
ile
d 
by
 th

e 
In
di
vi
du
al
s:
 

A
A
A
 r
e
s
e
rv
e
s
 t
h
e
 r
ig
h
t 
to
 d
e
te
rm

in
e
 w
h
a
t 
ti
e
r 
o
f 
fe
e
s
 a
p
p
li
e
s
 t
o
 m

u
lt
ip
le
 c
a
s
e
s
 fi
le
d
 s
u
b
s
e
q
u
e
n
t 
to
 t
h
e
 i
n
it
ia
l 
fi
li
n
g
. 

F
o
r 
m
u
lt
ip
le
 c
a
s
e
 fi
li
n
g
s
 t
h
a
t 
co
n
ta
in
 m

o
re
 t
h
a
n
 5
0
0
 c
a
s
e
s
, 
e
a
c
h
 t
ie
r 
w
il
l 
b
e
 a
p
p
li
e
d
 t
o
 t
h
e
 n
u
m
b
e
r 
o
f 
c
a
s
e
s
 t
h
a
t 
fa
ll
 w
it
h
in
 t
h
a
t 
ti
e
r.
 

Fi
rs
t 5
00
 C
as
es
 

Ca
se
s 
50
1 
to
 1
,5
00
 

Ca
se
s 
1,
50
1 
to
 3
,0
00
 

Ca
se
s 
3,
00
1 
an
d 
be
yo
nd
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In
d
iv
id
u
a
l 
fi
 li
n
g
 f
e
e
 

$
1
0
0
 

$
5
0
 

$
5
0
 

$
5
0

p
e
r 
c
a
s
e
 

B
u
s
in
e
s
s
 fi
 li
n
g
 f
e
e
 

$
3
0
0
 

$
2
2
5
 

$
15
0
 

$
7
5
 

p
e
r 
c
a
s
e
 

(ii
) C

as
e 
M
an
ag
em

en
t F
ee
s 

A
 n
on
-r
ef
un

da
bl
e 
c
a
s
e
 m

a
n
a
g
e
m
e
n
t 
fe
e
 o
f 
$
1
,4
0
0
 f
o
r 
1
 a
rb
it
ra
to
r 
o
r 
$
1
,7
7
5
 f
o
r 
3
 a
rb
it
ra
to
rs
 w
il
l 
b
e
 a
s
s
e
s
s
e
d
 t
o
 t
h
e
 b
u
s
in
e
s
s
 a
n
d
 m

u
s
t 
b
e
 p
a
id
 p
ri
o
r 
to
 t
h
e
 a
rb
it
ra
to
r 
a
p
p
o
in
tm

e
n
t 

p
r o
ce
s
s
. 

(ii
i) 
H
ea
ri
ng
 F
ee
s 

F
o
r 
te
le
p
h
o
n
ic
 h
e
a
ri
n
g
s
, 
vi
rt
u
a
l 
h
e
a
ri
n
g
s
 o
r 
in
-p
e
rs
o
n
 h
e
a
ri
n
g
s
 h
e
ld
, 
a
 H
e
a
ri
n
g
 F
e
e
 o
f 
$
5
0
0
 i
s
 p
a
ya
b
le
 b
y 
th
e
 b
u
s
in
e
s
s
. 
If
 a
 c
a
s
e
 i
s
 s
e
tt
le
d
 o
r 
w
it
h
d
ra
w
n
 p
ri
o
r 
to
 t
h
e
 h
e
a
ri
n
g
 t
a
k
in
g
 

p
la
c e
, 
th
e
 H
e
a
ri
n
g
 F
e
e
 w
il
l 
b
e
 r
e
fu
n
d
e
d
, 
o
r 
c
a
n
ce
ll
e
d
 i
f 
n
o
t 
ye
t 
p
a
id
. 
H
o
w
e
ve
r,
 i
f 
th
e
 A
A
A
 i
s
 n
o
t 
n
o
ti
fi
e
d
 o
f 
a
 c
a
n
ce
ll
a
ti
o
n
 a
t 
le
a
s
t 
tw
o
 b
u
s
in
e
s
s
 d
a
ys
 b
e
fo
re
 a
 s
c
h
e
d
u
le
d
 h
e
a
ri
n
g
, 
th
e
 

H
e
a
ri
n
g
 F
e
e
 w
il
l 
re
m
a
in
 d
u
e
 a
n
d
 w
il
l 
n
o
t 
b
e
 r
e
fu
n
d
e
d
. 

T
h
e
re
 i
s
 n
o
 A
A
A
 h
e
a
ri
n
g
 f
e
e
 f
o
r 
a
n
 A
d
m
in
is
tr
a
ti
ve
 C
o
n
fe
re
n
ce
 (
s
e
e
 R
-1
0
).
 

©
 2
02
0 
Am

er
ic
an
 A
rb
itr
at
io
n 
As
so
ci
at
io
n,
 In
c.
 

3 
| a
dr
.o
rg
 

Public



C
as

e 
3:

19
-c

v-
02

54
6-

C
R
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N
eu
tr
al
 A
rb
itr
at
or
’s
 C
om

pe
ns
at
io
n 

T
h
e
 b
u
s
in
e
s
s
 s
h
a
ll
 p
a
y 
th
e
 a
rb
it
ra
to
r’
s
 c
o
m
p
e
n
s
a
ti
o
n
 u
n
le
s
s
 t
h
e
 i
n
d
iv
id
u
a
l,
 p
o
s
t 
d
is
p
u
te
, 
vo
lu
n
ta
ri
ly
 e
le
c
ts
 t
o
 p
a
y 
a
 p
o
rt
io
n
 o
f 
th
e
 a
rb
it
ra
to
r’
s
 c
o
m
p
e
n
s
a
ti
o
n
. 
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•
 

D
es
k/
D
oc
um

en
ts
-O
nl
y 
Ar
bi
tr
at
io
n 
–
 A
rb
it
ra
to
rs
 s
e
rv
in
g
 o
n
 a
 d
e
s
k
/d
o
c
u
m
e
n
ts
-o
n
ly
 a
rb
it
ra
ti
o
n
 w
il
l 
re
ce
iv
e
 c
o
m
p
e
n
s
a
ti
o
n
 a
t 
a
 r
a
te
 o
f 
$
1
,5
0
0
 p
e
r 
c
a
s
e
. 
A
 d
e
s
k
/d
o
c
u
m
e
n
ts
-o
n
ly
 

a
rb
it
ra
ti
o
n
 w
il
l 
n
o
t 
e
xc
e
e
d
 d
o
c
u
m
e
n
t 
s
u
b
m
is
s
io
n
s
 o
f 
m
o
re
 t
h
a
n
 1
0
0
 p
a
g
e
s
 i
n
 t
o
ta
l 
a
n
d
 7
 t
o
ta
l 
h
o
u
rs
 o
f 
ti
m
e
 f
o
r 
th
e
 a
rb
it
ra
to
r 
to
 r
e
vi
e
w
 t
h
e
 s
u
b
m
is
s
io
n
s
 a
n
d
 r
e
n
d
e
r 
th
e
 A
w
a
rd
. 

B
e
yo
n
d
 1
0
0
 p
a
g
e
s
 a
n
d
 7
 h
o
u
rs
 o
f 
ti
m
e
, 
th
e
 b
u
s
in
e
s
s
 w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
d
d
it
io
n
a
l 
a
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
 a
t 
a
 r
a
te
 o
f 
$
3
0
0
 p
e
r 
h
o
u
r.
 

•
 

In
-P
er
so
n,
 V
ir
tu
al
 o
r 
Te
le
ph
on
ic
 H
ea
ri
ng
 A
rb
itr
at
io
n 
–
 A
rb
it
ra
to
rs
 s
e
rv
in
g
 o
n
 a
n
 i
n
-p
e
rs
o
n
, 
vi
rt
u
a
l 
o
r 
te
le
p
h
o
n
ic
 h
e
a
ri
n
g
 a
rb
it
ra
ti
o
n
 c
a
s
e
 w
il
l 
re
ce
iv
e
 c
o
m
p
e
n
s
a
ti
o
n
 a
t 
a
 r
a
te
 

o
f 
$
2
,5
0
0
 p
e
r 
d
a
y 
o
f 
h
e
a
ri
n
g
 p
e
r 
a
rb
it
ra
to
r.
 T
h
e
 a
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
 e
n
co
m
p
a
s
s
e
s
 o
n
e
 p
re
li
m
in
a
ry
 c
o
n
fe
re
n
ce
, 
o
n
e
 d
a
y 
o
f 
in
-p
e
rs
o
n
, 
vi
rt
u
a
l 
o
r 
te
le
p
h
o
n
ic
 h
e
a
ri
n
g
, 
a
n
d
 o
n
e
 

fi
n
a
l 
a
w
a
rd
. 
F
o
r 
c
a
s
e
s
 w
it
h
 a
d
d
it
io
n
a
l 
p
ro
ce
d
u
re
s
, 
s
u
c
h
 a
s
 m

u
lt
ip
le
 t
e
le
p
h
o
n
e
 c
o
n
fe
re
n
ce
s
, 
m
o
ti
o
n
 p
ra
c
ti
ce
, 
p
o
s
t-
h
e
a
ri
n
g
 b
ri
e
fi
n
g
, 
in
te
ri
m
 o
r 
p
a
rt
ia
l 
a
w
a
rd
s
, 
a
w
a
rd
s
 c
o
n
ta
in
in
g
 

fi
n
d
in
g
s
 o
f 
fa
c
t 
a
n
d
 c
o
n
c
lu
s
io
n
s
 o
f 
la
w
, 
o
r 
o
th
e
r 
p
ro
ce
s
s
e
s
 n
o
t 
p
ro
vi
d
e
d
 f
o
r 
in
 t
h
e
 R
u
le
s
, 
th
e
 b
u
s
in
e
s
s
 w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
d
d
it
io
n
a
l 
a
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
. 

O
n
ce
 a
 P
re
li
m
in
a
ry
 M
a
n
a
g
e
m
e
n
t 
H
e
a
ri
n
g
 i
s
 h
e
ld
 b
y 
th
e
 a
rb
it
ra
to
r,
 t
h
e
 a
rb
it
ra
to
r 
is
 e
n
ti
tl
e
d
 t
o
 o
n
e
-h
a
lf
 o
f 
th
e
 a
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
 r
a
te
. 
O
n
ce
 e
vi
d
e
n
ti
a
ry
 h
e
a
ri
n
g
s
 a
re
 h
e
ld
 o
r 
a
ll
 

p
a
rt
ie
s’
 d
o
c
u
m
e
n
ts
 a
re
 s
u
b
m
it
te
d
 f
o
r 
a
 d
e
s
k
/d
o
c
u
m
e
n
ts
-o
n
ly
 a
rb
it
ra
ti
o
n
, 
th
e
 a
rb
it
ra
to
r 
is
 e
n
ti
tl
e
d
 t
o
 t
h
e
 f
u
ll
 a
m
o
u
n
t 
o
f 
th
e
 a
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
 r
a
te
. 

F
o
r 
in
-p
e
rs
o
n
, 
vi
rt
u
a
l 
o
r 
te
le
p
h
o
n
ic
 h
e
a
ri
n
g
 a
rb
it
ra
ti
o
n
s
, 
if
 a
n
 e
vi
d
e
n
ti
a
ry
 h
e
a
ri
n
g
 i
s
 c
a
n
ce
ll
e
d
 f
e
w
e
r 
th
a
n
 2
 b
u
s
in
e
s
s
 d
a
ys
 b
e
fo
re
 t
h
e
 h
e
a
ri
n
g
, 
th
e
 a
rb
it
ra
to
r 
is
 e
n
ti
tl
e
d
 t
o
 r
e
ce
iv
e
 

c o
m
p
e
n
s
a
ti
o
n
 a
t 
th
e
 fi
rs
t 
d
a
y 
o
f 
h
e
a
ri
n
g
 r
a
te
. 

A
n
y 
d
e
te
rm

in
a
ti
o
n
 b
y 
th
e
 A
A
A
 o
n
 w
h
e
th
e
r 
th
e
 b
u
s
in
e
s
s
 w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
d
d
it
io
n
a
l 
a
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
 i
s
 i
n
 t
h
e
 s
o
le
 d
is
c
re
ti
o
n
 o
f 
th
e
 A
A
A
 a
n
d
 s
u
c
h
 d
e
c
is
io
n
 i
s
 fi
n
a
l 
a
n
d
 

b
in
d
in
g
. 

R
ea
llo

ca
tio

n 
of
 A
rb
itr
at
or
 C
om

pe
ns
at
io
n,
 A
AA

 A
dm

in
is
tr
at
iv
e 
Fe
es
 a
nd
 C
er
ta
in
 E
xp
en
se
s 

A
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
, 
e
xp
e
n
s
e
s
, 
a
n
d
 a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
 (
w
h
ic
h
 i
n
c
lu
d
e
 F
il
in
g
 F
e
e
s
, 
C
a
s
e
 M
a
n
a
g
e
m
e
n
t 
F
e
e
s
 a
n
d
 H
e
a
ri
n
g
 F
e
e
s
) 
a
re
 n
o
t 
s
u
b
je
c
t 
to
 r
e
a
ll
o
c
a
ti
o
n
 b
y 
th
e
 a
rb
it
ra
to
r(
s
) 

e
xc
e
p
t 
a
s
 m

a
y 
b
e
 r
e
q
u
ir
e
d
 b
y 
a
p
p
li
c
a
b
le
 l
a
w
 o
r 
u
p
o
n
 t
h
e
 a
rb
it
ra
to
r’
s
 d
e
te
rm

in
a
ti
o
n
 t
h
a
t 
a
 c
la
im

 o
r 
co
u
n
te
rc
la
im

 w
a
s
 fi
le
d
 f
o
r 
p
u
rp
o
s
e
s
 o
f 
h
a
ra
s
s
m
e
n
t 
o
r 
is
 p
a
te
n
tl
y 
fr
iv
o
lo
u
s
. 

H
ea
ri
ng
 R
oo
m
 R
en
ta
l 

T
h
e
 h
e
a
ri
n
g
 f
e
e
s
 d
e
s
c
ri
b
e
d
 a
b
o
ve
 d
o
 n
o
t 
co
ve
r 
th
e
 r
e
n
ta
l 
o
f 
h
e
a
ri
n
g
 r
o
o
m
s
. 
T
h
e
 A
A
A
 m

a
in
ta
in
s
 h
e
a
ri
n
g
 r
o
o
m
s
 f
o
r 
re
n
t 
in
 m

o
s
t 
o
ffi
 ce
s
 f
o
r 
th
e
 c
o
n
ve
n
ie
n
ce
 o
f 
th
e
 p
a
rt
ie
s
. 
C
h
e
c
k
 w
it
h
 

th
e
 a
d
m
in
is
tr
a
to
r 
fo
r 
a
va
il
a
b
il
it
y 
a
n
d
 r
a
te
s
. 
H
e
a
ri
n
g
 r
o
o
m
 r
e
n
ta
l 
fe
e
s
 w
il
l 
b
e
 b
o
rn
e
 b
y 
th
e
 b
u
s
in
e
s
s
. 

Ab
ey
an
ce
 F
ee
 

(i)
 
F
o
r 
S
in
g
le
 C
o
n
s
u
m
e
r 
C
a
s
e
 F
il
in
g
 

P
a
rt
ie
s
 o
n
 c
a
s
e
s
 h
e
ld
 a
s
 i
n
a
c
ti
ve
 f
o
r 
o
n
e
 y
e
a
r 
w
il
l 
b
e
 a
s
s
e
s
s
e
d
 a
n
 a
n
n
u
a
l 
a
b
e
ya
n
ce
 f
e
e
 o
f 
$
5
0
0
. 
If
 a
 p
a
rt
y 
re
fu
s
e
s
 t
o
 p
a
y 
th
e
 a
s
s
e
s
s
e
d
 f
e
e
, 
th
e
 o
p
p
o
s
in
g
 p
a
rt
y 
o
r 
p
a
rt
ie
s
 m

a
y 

p
a
y 
th
e
 e
n
ti
re
 f
e
e
 o
n
 b
e
h
a
lf
 o
f 
a
ll
 p
a
rt
ie
s
, 
o
th
e
rw

is
e
 t
h
e
 m

a
tt
e
r 
w
il
l 
b
e
 a
d
m
in
is
tr
a
ti
ve
ly
 c
lo
s
e
d
. 
A
ll
 fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
, 
in
c
lu
d
in
g
 p
a
ym

e
n
t 
o
f 
fi
li
n
g
 a
n
d
 o
th
e
r 
a
d
m
in
is
tr
a
ti
ve
 

fe
e
s
, 
m
u
s
t 
b
e
 m

e
t 
b
e
fo
re
 a
 m

a
tt
e
r 
m
a
y 
b
e
 p
la
ce
d
 i
n
 a
b
e
ya
n
ce
. 

(ii
) 
F
o
r 
M
u
lt
ip
le
 C
o
n
s
u
m
e
r 
C
a
s
e
 F
il
in
g
s
 

S
h
o
u
ld
 t
h
e
 c
a
s
e
s
 b
e
 s
ta
ye
d
 t
o
 a
ll
o
w
 f
o
r 
s
e
tt
le
m
e
n
t 
n
e
g
o
ti
a
ti
o
n
s
 o
r 
fo
r 
a
n
y 
o
th
e
r 
re
a
s
o
n
, 
in
c
lu
d
in
g
 j
u
d
ic
ia
l 
in
te
rv
e
n
ti
o
n
, 
th
e
 A
A
A
 s
h
a
ll
 a
s
s
e
s
s
 a
 s
in
g
le
, 
no
n-
re
fu
nd
ab
le

 
a
d
m
in
is
tr
a
ti
ve
 f
e
e
 o
f 
$
2
,5
0
0
 f
o
r 
th
e
 s
ta
ye
d
 c
a
s
e
s
, 
a
n
d
 a
n
 a
d
d
it
io
n
a
l,
 s
in
g
le
, 
no
n-
re
fu
nd
ab
le
 a
d
m
in
is
tr
a
ti
ve
 f
e
e
 o
f 
$
2
,5
0
0
 f
o
r 
th
e
 s
ta
ye
d
 c
a
s
e
s
 e
ve
ry
 s
ix
 m

o
n
th
s
 t
h
e
 c
a
s
e
s
 a
re
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CC Request for Official Notice - Attachment D

h
e
ld
 i
n
 a
b
e
ya
n
ce
. 
A
ll
 a
b
e
ya
n
ce
 f
e
e
s
 a
re
 t
o
 b
e
 p
a
id
 b
y 
th
e
 b
u
s
in
e
s
s
. 
A
ll
 fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
, 
in
c
lu
d
in
g
 p
a
ym

e
n
t 
o
f 
fi
li
n
g
 a
n
d
 o
th
e
r 
a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
, 
m
u
s
t 
b
e
 m

e
t 
b
e
fo
re
 a
 

m
a
tt
e
r 
m
a
y 
b
e
 p
la
ce
d
 i
n
 a
b
e
ya
n
ce
. 

Ex
pe
ns
es
 

A
ll
 e
xp
e
n
s
e
s
 o
f 
th
e
 a
rb
it
ra
to
r,
 i
n
c
lu
d
in
g
 r
e
q
u
ir
e
d
 t
ra
ve
l 
a
n
d
 o
th
e
r 
e
xp
e
n
s
e
s
, 
a
n
d
 a
n
y 
A
A
A
 e
xp
e
n
s
e
s
, 
a
s
 w
e
ll
 a
s
 t
h
e
 c
o
s
ts
 r
e
la
ti
n
g
 t
o
 p
ro
o
f 
a
n
d
 w
it
n
e
s
s
e
s
 p
ro
d
u
ce
d
 a
t 
th
e
 d
ir
e
c
ti
o
n
 o
f 
th
e
 

a
rb
it
ra
to
r,
 s
h
a
ll
 b
e
 b
o
rn
e
 b
y 
th
e
 b
u
s
in
e
s
s
. 

Co
ns
um

er
 C
la
us
e 
R
ev
ie
w
 a
nd
 R
eg
is
tr
y 
Fe
e 

P
le
a
s
e
 n
o
te
 t
h
a
t 
a
ll
 f
e
e
s
 d
e
s
c
ri
b
e
d
 b
e
lo
w
 a
re
 n
on
-r
ef
un

da
bl
e.
 

F
o
r 
b
u
s
in
e
s
s
e
s
 s
u
b
m
it
ti
n
g
 a
 c
la
u
s
e
, 
th
e
 c
o
s
t 
o
f 
re
vi
e
w
in
g
 t
h
e
 c
la
u
s
e
 a
n
d
 m

a
in
ta
in
in
g
 t
h
a
t 
c
la
u
s
e
 o
n
 t
h
e
 R
e
g
is
tr
y 
is
 $
5
0
0
. 
A
 y
e
a
rl
y 
R
e
g
is
tr
y 
fe
e
 o
f 
$
5
0
0
 w
il
l 
b
e
 c
h
a
rg
e
d
 t
o
 m

a
in
ta
in
 

e
a
c
h
 c
la
u
s
e
 o
n
 t
h
e
 R
e
g
is
tr
y 
fo
r 
e
a
c
h
 c
a
le
n
d
a
r 
ye
a
r 
th
e
re
a
ft
e
r.
 

If
 t
h
e
 A
A
A
 r
e
ce
iv
e
s
 a
 d
e
m
a
n
d
 f
o
r 
co
n
s
u
m
e
r 
a
rb
it
ra
ti
o
n
 a
ri
s
in
g
 f
ro
m
 a
n
 a
rb
it
ra
ti
o
n
 c
la
u
s
e
 t
h
a
t 
w
a
s
 n
o
t 
p
re
vi
o
u
s
ly
 s
u
b
m
it
te
d
 t
o
 t
h
e
 A
A
A
 f
o
r 
re
vi
e
w
 a
n
d
 p
la
ce
m
e
n
t 
o
n
 t
h
e
 R
e
g
is
tr
y,
 t
h
e
 

b
u
s
in
e
s
s
 w
il
l 
in
c
u
r 
a
n
 a
d
d
it
io
n
a
l 
$
2
5
0
 f
e
e
 f
o
r 
th
e
 A
A
A
 t
o
 c
o
n
d
u
c
t 
a
n
 i
m
m
e
d
ia
te
 r
e
vi
e
w
 o
f 
th
e
 c
la
u
s
e
. 

A
n
y 
s
u
b
s
e
q
u
e
n
t 
c
h
a
n
g
e
s
, 
a
d
d
it
io
n
s
, 
d
e
le
ti
o
n
s
, 
o
r 
a
m
e
n
d
m
e
n
ts
 t
o
 a
 c
u
rr
e
n
tl
y 
re
g
is
te
re
d
 a
rb
it
ra
ti
o
n
 a
g
re
e
m
e
n
t 
m
u
s
t 
b
e
 s
u
b
m
it
te
d
 f
o
r 
re
vi
e
w
 a
n
d
 a
 r
e
vi
e
w
 f
e
e
 o
f 
$
5
0
0
 w
il
l 
b
e
 a
s
s
e
s
s
e
d
 

a
t 
th
a
t 
ti
m
e
. 

AA
A 
M
ed
ia
tio

n 
Fe
es
 fo
r 
M
ul
tip

le
 C
on
su
m
er
 C
as
e 
Fi
lin

gs
 

F
o
r 
c
a
s
e
s
 t
h
a
t 
a
re
 d
e
te
rm

in
e
d
 b
y 
th
e
 A
A
A
 t
o
 f
a
ll
 u
n
d
e
r 
th
e
 M
u
lt
ip
le
 C
o
n
s
u
m
e
r 
C
a
s
e
 F
il
in
g
 f
e
e
s
 s
e
c
ti
o
n
 o
f 
th
is
 C
o
s
ts
 o
f 
A
rb
it
ra
ti
o
n
 f
e
e
 s
c
h
e
d
u
le
, 
th
e
 c
o
s
t 
o
f 
m
e
d
ia
ti
o
n
 i
s
 b
a
s
e
d
 o
n
 t
h
e
 

h
o
u
rl
y 
o
r 
d
a
il
y 
m
e
d
ia
ti
o
n
 r
a
te
 p
u
b
li
s
h
e
d
 o
n
 t
h
e
 m

e
d
ia
to
r’
s
 A
A
A
 p
ro
fi
le
. 
In
 a
d
d
it
io
n
, 
th
e
 a
d
m
in
is
tr
a
ti
ve
 f
e
e
 f
o
r 
A
A
A
 t
o
 i
n
it
ia
te
 t
h
e
 m

e
d
ia
ti
o
n
 p
ro
ce
s
s
 f
o
r 
th
e
 m

u
lt
ip
le
 c
o
n
s
u
m
e
r 
c
a
s
e
 

fi
li
n
g
s
 i
s
 $
1
0
,0
0
0
 p
lu
s
 $
7
5
 p
e
r 
h
o
u
r 
fo
r 
e
a
c
h
 h
o
u
r 
b
il
le
d
 b
y 
th
e
 m

e
d
ia
to
r.
 T
h
e
 b
u
s
in
e
s
s
 s
h
a
ll
 b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
th
e
s
e
 a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
, 
u
n
le
s
s
 t
h
e
 p
a
rt
ie
s
 a
g
re
e
 o
th
e
rw

is
e
. 

T
h
e
 $
1
0
,0
0
0
 m

e
d
ia
ti
o
n
 i
n
it
ia
ti
o
n
 f
e
e
 i
s
 d
u
e
 p
ri
o
r 
to
 t
h
e
 a
p
p
o
in
tm

e
n
t 
o
f 
th
e
 m

e
d
ia
to
r.
 I
f 
m
e
d
ia
ti
o
n
 i
s
 c
o
m
m
e
n
ce
d
 a
ft
e
r 
m
u
lt
ip
le
 c
o
n
s
u
m
e
r 
c
a
s
e
 fi
li
n
g
s
 h
a
ve
 b
e
e
n
 fi
le
d
, 
a
n
d
 t
h
e
 p
a
rt
ie
s
 

a
g
r e
e
 t
o
 s
ta
y 
th
e
 a
rb
it
ra
ti
o
n
s
 t
o
 p
u
rs
u
e
 m

e
d
ia
ti
o
n
, 
a
n
y 
u
n
p
a
id
 a
rb
it
ra
ti
o
n
 r
e
la
te
d
 a
d
m
in
is
tr
a
ti
ve
 fi
li
n
g
 f
e
e
s
 w
il
l 
b
e
co
m
e
 d
u
e
 i
f 
th
e
 a
rb
it
ra
ti
o
n
 p
ro
ce
s
s
 s
ta
rt
s
 a
g
a
in
. 
If
 t
h
e
 a
rb
it
ra
ti
o
n
 

re
la
te
d
 a
d
m
in
is
tr
a
ti
ve
 fi
li
n
g
 f
e
e
s
 a
re
 p
a
id
 p
ri
o
r 
to
 t
h
e
 p
a
rt
ie
s
 c
o
m
m
e
n
c
in
g
 m

e
d
ia
ti
o
n
, 
th
e
n
 t
h
e
 A
A
A
 m

a
y,
 i
n
 i
ts
 s
o
le
 d
is
c
re
ti
o
n
, 
d
e
te
rm

in
e
 t
o
 w
a
iv
e
 t
h
e
 $
1
0
,0
0
0
 m

e
d
ia
ti
o
n
 i
n
it
ia
ti
o
n
 f
e
e
. 

AA
A 
Ad

m
in
is
te
re
d 
Se
tt
le
m
en
t A

pp
ro
va
l P

ro
ce
ss
 fo
r 
M
ul
tip

le
 C
on
su
m
er
 C
as
e 
Fi
lin

gs
 

F
o
r 
c
a
s
e
s
 t
h
a
t 
a
re
 d
e
te
rm

in
e
d
 b
y 
th
e
 A
A
A
 t
o
 f
a
ll
 u
n
d
e
r 
th
e
 M
u
lt
ip
le
 C
o
n
s
u
m
e
r 
C
a
s
e
 F
il
in
g
 f
e
e
s
 s
e
c
ti
o
n
 o
f 
th
is
 C
o
s
ts
 o
f 
A
rb
it
ra
ti
o
n
 f
e
e
 s
c
h
e
d
u
le
, 
w
h
e
re
 b
y 
la
w
, 
co
u
rt
 o
rd
e
r 
a
n
d
/o
r 
p
a
rt
y 

a
g
re
e
m
e
n
t,
 t
h
e
 p
a
rt
ie
s
 r
e
q
u
ir
e
 a
 t
h
ir
d
 p
a
rt
y 
n
e
u
tr
a
l 
to
 r
e
vi
e
w
 a
n
d
 a
p
p
ro
ve
 s
e
tt
le
m
e
n
ts
, 
th
e
 f
e
e
 f
o
r 
th
e
 A
A
A
 t
o
 p
ro
vi
d
e
 a
d
m
in
is
tr
a
ti
ve
 s
e
rv
ic
e
s
 f
o
r 
th
e
 p
u
rp
o
s
e
s
 o
f 
a
 n
e
u
tr
a
l 
to
 r
e
vi
e
w
 a
n
d
 

a
p
p
ro
ve
 s
e
tt
le
m
e
n
ts
 i
s
 a
 fl
a
t 
ra
te
 o
f 
$
3
,2
5
0
 p
lu
s
 $
2
,5
0
0
 e
ve
ry
 s
ix
 m

o
n
th
s
 t
h
e
re
a
ft
e
r 
th
a
t 
th
e
 c
a
s
e
s
 r
e
m
a
in
 o
p
e
n
. 
T
h
e
 c
o
m
p
e
n
s
a
ti
o
n
 o
f 
th
e
 n
e
u
tr
a
l 
is
 $
2
,5
0
0
. 
T
h
e
 b
u
s
in
e
s
s
 i
s
 r
e
s
p
o
n
s
ib
le
 

fo
r 
a
ll
 A
A
A
 f
e
e
s
 a
n
d
 c
o
m
p
e
n
s
a
ti
o
n
 r
e
fe
re
n
ce
d
 i
n
 t
h
is
 s
e
c
ti
o
n
. 

Fe
es
 fo
r 
Ad

di
tio

na
l S

er
vi
ce
s 

T
h
e
 A
A
A
 r
e
s
e
rv
e
s
 t
h
e
 r
ig
h
t 
to
 a
s
s
e
s
s
 a
d
d
it
io
n
a
l 
a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
 f
o
r 
s
e
rv
ic
e
s
 p
e
rf
o
rm

e
d
 b
y 
th
e
 A
A
A
 b
e
yo
n
d
 t
h
o
s
e
 p
ro
vi
d
e
d
 f
o
r 
in
 t
h
e
 C
o
n
s
u
m
e
r 
A
rb
it
ra
ti
o
n
 R
u
le
s
 a
n
d
 w
h
ic
h
 m

a
y 

b
e
 r
e
q
u
ir
e
d
 b
y 
th
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
o
r 
s
ti
p
u
la
ti
o
n
. 
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1

In
 c
a
s
e
s
 b
e
fo
re
 a
 s
in
g
le
 a
rb
it
ra
to
r 
w
h
e
re
 t
h
e
 c
o
n
s
u
m
e
r 
is
 t
h
e
 C
la
im

a
n
t,
 a
 n
o
n
re
fu
n
d
a
b
le
 fi
li
n
g
 f
e
e
, 
c
a
p
p
e
d
 i
n
 t
h
e
 a
m
o
u
n
t 
o
f 
$
2
0
0
, 
is
 p
a
ya
b
le
 i
n
 f
u
ll
 b
y 
th
e
 c
o
n
s
u
m
e
r 
w
h
e
n
 a
 c
a
s
e
 i
s
 fi
le
d
 

u
n
le
s
s
 t
h
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
p
ro
vi
d
e
s
 t
h
a
t 
th
e
 c
o
n
s
u
m
e
r 
p
a
y 
le
s
s
. 
A
 n
o
n
re
fu
n
d
a
b
le
 fi
li
n
g
 f
e
e
 i
n
 t
h
e
 a
m
o
u
n
t 
o
f 
$
3
0
0
 i
s
 p
a
ya
b
le
 b
y 
th
e
 b
u
s
in
e
s
s
 o
n
ce
 t
h
e
 c
o
n
s
u
m
e
r 
c
la
im

a
n
t 
m
e
e
ts
 t
h
e
 

fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
, 
u
n
le
s
s
 t
h
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
p
ro
vi
d
e
s
 t
h
a
t 
th
e
 b
u
s
in
e
s
s
 p
a
y 
m
o
re
. 

A
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
, 
e
xp
e
n
s
e
s
 a
s
 d
e
fi
n
e
d
 i
n
 s
e
c
ti
o
n
s
 (
v)
 a
n
d
 (
vi
i)
 b
e
lo
w
, 
a
n
d
 A
d
m
in
is
tr
a
ti
ve
 F
e
e
s
 (
w
h
ic
h
 i
n
c
lu
d
e
s
 F
il
in
g
 F
e
e
s
, 
C
a
s
e
 M
a
n
a
g
e
m
e
n
t 
F
e
e
s
 a
n
d
 H
e
a
ri
n
g
 F
e
e
s
) 
a
re
 n
o
t 

s
u
b
je
c
t 
to
 r
e
a
ll
o
c
a
ti
o
n
 b
y 
th
e
 a
rb
it
ra
to
r(
s
) 
e
xc
e
p
t 
a
s
 m

a
y 
b
e
 r
e
q
u
ir
e
d
 b
y 
a
p
p
li
c
a
b
le
 l
a
w
 o
r 
u
p
o
n
 t
h
e
 a
rb
it
ra
to
r’
s
 d
e
te
rm

in
a
ti
o
n
 t
h
a
t 
a
 c
la
im

 o
r 
co
u
n
te
rc
la
im

 w
a
s
 fi
le
d
 f
o
r 
p
u
rp
o
s
e
s
 o
f 

h
a
ra
s
s
m
e
n
t 
o
r 
is
 p
a
te
n
tl
y 
fr
iv
o
lo
u
s
.

Fi
lin

g 
Fe

e:
 $
2
0
0
 (
n
o
n
re
fu
n
d
a
b
le
)

$
0
 i
f 
C
a
s
e
 F
il
e
d
 b
y 
B
u
s
in
e
s
s

Fi
lin

g 
Fe

e:
 $
2
0
0
 (
n
o
n
re
fu
n
d
a
b
le
)

$
0
 i
f 
C
a
s
e
 F
il
e
d
 b
y 
B
u
s
in
e
s
s

Fi
lin

g 
Fe

e 
(n
on
re
fu
nd

ab
le
): 
$
3
0
0
 f
o
r 
1
 o
r 
$
4
2
5
 f
o
r 
3
 a
rb
it
ra
to
rs
 i
s
 d
u
e
 o
n
c
e
 t
h
e

c
o
n
s
u
m
e
r 
c
la
im

a
n
t 
m
e
e
ts
 t
h
e
 fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
; 
$
5
0
0
 f
o
r 
1
 a
rb
it
ra
to
r 
o
r 
$
6
2
5
 f
o
r

3
 a
rb
it
ra
to
rs
 i
f 
C
a
s
e
 F
il
e
d
 b
y 
B
u
s
in
e
s
s
 i
s
 d
u
e
 a
t 
th
e
 t
im

e
 t
h
e
 a
rb
it
ra
ti
o
n
 i
s
 fi
le
d
.

C
as
e 
M
an
ag
em

en
t F

ee
 (n
on
re
fu
nd

ab
le
): 
$
1,
4
0
0
 f
o
r 
1
 a
rb
it
ra
to
r 
o
r 
$
1,
7
7
5
 f
o
r

3
 a
rb
it
ra
to
rs
 w
il
l 
b
e
 a
s
s
e
s
s
e
d
 6
0
 d
a
ys
 a
ft
e
r 
th
e
 d
a
te
 t
h
e
 A
A
A
 s
e
n
d
s
 c
o
rr
e
s
p
o
n
d
e
n
c
e

c
o
m
m
u
n
ic
a
ti
n
g
 t
h
e
 “
a
n
s
w
e
r”
 d
u
e
 d
a
te
 t
o
 t
h
e
 p
a
rt
ie
s
 o
r 
u
p
o
n
 t
h
e
 a
p
p
o
in
tm

e
n
t 
o
f 
th
e

a
rb
it
ra
to
r,
 w
h
ic
h
e
ve
r 
c
o
m
e
s
 fi
rs
t.

A
rb
it
ra
to
r 
Co

m
pe
ns
at
io
n:
 $
1,
5
0
0
 p
e
r 
c
a
s
e
*

Fi
lin

g 
Fe

e 
(n
on
re
fu
nd

ab
le
): 
$
3
0
0
 f
o
r 
1
 o
r 
$
4
2
5
 f
o
r 
3
 a
rb
it
ra
to
rs
 i
s
 d
u
e
 o
n
c
e
 t
h
e

c
o
n
s
u
m
e
r 
c
la
im

a
n
t 
m
e
e
ts
 t
h
e
 fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
; 
$
5
0
0
 f
o
r 
1
 a
rb
it
ra
to
r 
o
r 
$
6
2
5
 f
o
r

3
 a
rb
it
ra
to
rs
 i
f 
C
a
s
e
 F
il
e
d
 b
y 
B
u
s
in
e
s
s
 i
s
 d
u
e
 a
t 
th
e
 t
im

e
 t
h
e
 a
rb
it
ra
ti
o
n
 i
s
 fi
le
d
.

C
as
e 
M
an
ag
em

en
t F

ee
 (n
on
re
fu
nd

ab
le
): 
$
1,
4
0
0
 f
o
r 
1
 a
rb
it
ra
to
r 
o
r 
$
1,
7
7
5
 f
o
r

3
 a
rb
it
ra
to
rs
 w
il
l 
b
e
 a
s
s
e
s
s
e
d
 6
0
 d
a
ys
 a
ft
e
r 
th
e
 d
a
te
 t
h
e
 A
A
A
 s
e
n
d
s
 c
o
rr
e
s
p
o
n
d
e
n
c
e

c
o
m
m
u
n
ic
a
ti
n
g
 t
h
e
 “
a
n
s
w
e
r”
 d
u
e
 d
a
te
 t
o
 t
h
e
 p
a
rt
ie
s
 o
r 
u
p
o
n
 t
h
e
 a
p
p
o
in
tm

e
n
t 
o
f 
th
e

a
rb
it
ra
to
r,
 w
h
ic
h
e
ve
r 
c
o
m
e
s
 fi
rs
t.
 

H
ea
ri
ng
 F
ee
: $

5
0
0

A
rb
it
ra
to
r 
Co

m
pe
ns
at
io
n:
 $
2
,5
0
0
 p
e
r 
d
a
y 
o
f 
h
e
a
ri
n
g
*  
p
e
r 
a
rb
it
ra
to
r

* A
 D
e
s
k
/D
o
c
u
m
e
n
ts
-O
n
ly
 C
a
s
e
 w
il
l 
n
o
t 
e
xc
e
e
d
 d
o
c
u
m
e
n
t 
s
u
b
m
is
s
io
n
s
 o
f 
m
o
re
 t
h
a
n

1
0
0
 p
a
g
e
s
 i
n
 t
o
ta
l 
a
n
d
 7
 t
o
ta
l 
h
o
u
rs
 o
f 
ti
m
e
 f
o
r 
th
e
 a
rb
it
ra
to
r 
to
 r
e
vi
e
w
 t
h
e
 s
u
b
m
is
s
io
n
s

a
n
d
 r
e
n
d
e
r 
th
e
 A
w
a
rd
.

B
e
yo
n
d
 1
0
0
 p
a
g
e
s
 a
n
d
 7
 h
o
u
rs
 o
f 
ti
m
e
, 
th
e
 b
u
s
in
e
s
s
 w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
d
d
it
io
n
a
l

a
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
 a
t 
a
 r
a
te
 o
f 
$
3
0
0
 p
e
r 
h
o
u
r.
 A
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
 i
s
 n
o
t

s
u
b
je
c
t 
to
 r
e
a
ll
o
c
a
ti
o
n
 b
y 
th
e
 a
rb
it
ra
to
r(
s
) 
e
xc
e
p
t 
a
s
 m

a
y 
b
e
 r
e
q
u
ir
e
d
 b
y 
a
p
p
li
c
a
b
le

la
w
 o
r 
u
p
o
n
 t
h
e
 a
rb
it
ra
to
r’
s
 d
e
te
rm

in
a
ti
o
n
 t
h
a
t 
a
 c
la
im
 o
r 
c
o
u
n
te
rc
la
im
 w
a
s
 fi
le
d
 f
o
r

p
u
rp
o
s
e
s
 o
f 
h
a
ra
s
s
m
e
n
t 
o
r 
is
 p
a
te
n
tl
y 
fr
iv
o
lo
u
s
.

*
T
h
e
 a
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
 e
n
c
o
m
p
a
s
s
e
s
 o
n
e
 p
re
li
m
in
a
ry
 c
o
n
fe
re
n
c
e
, 
o
n
e
 d
a
y 

o
f 
in
-p
e
rs
o
n
 o
r 
te
le
p
h
o
n
ic
 h
e
a
ri
n
g
, 
a
n
d
 o
n
e
 fi
n
a
l 
a
w
a
rd
. 
F
o
r 
c
a
s
e
s
 w
it
h
 a
d
d
it
io
n
a
l

p
ro
c
e
d
u
re
s
, 
s
u
c
h
 a
s
 m

u
lt
ip
le
 t
e
le
p
h
o
n
e
 c
o
n
fe
re
n
c
e
s
, 
m
o
ti
o
n
 p
ra
c
ti
c
e
, 
p
o
s
t-
h
e
a
ri
n
g

b
ri
e
fi
n
g
, 
in
te
ri
m
 o
r 
p
a
rt
ia
l 
a
w
a
rd
s
, 
a
w
a
rd
s
 c
o
n
ta
in
in
g
 fi
n
d
in
g
s
 o
f 
fa
c
t 
a
n
d
 c
o
n
c
lu
s
io
n
s

o
f 
la
w
, 
o
r 
o
th
e
r 
p
ro
c
e
s
s
e
s
 n
o
t 
p
ro
vi
d
e
d
 i
n
 t
h
e
 R
u
le
s
, 
th
e
 b
u
s
in
e
s
s
 w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le

fo
r 
a
d
d
it
io
n
a
l 
a
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
. 
A
rb
it
ra
to
r 
c
o
m
p
e
n
s
a
ti
o
n
 i
s
 n
o
t 
s
u
b
je
c
t 
to

re
a
ll
o
c
a
ti
o
n
 b
y 
th
e
 a
rb
it
ra
to
r(
s
) 
e
xc
e
p
t 
a
s
 m

a
y 
b
e
 r
e
q
u
ir
e
d
 b
y 
a
p
p
li
c
a
b
le
 l
a
w
 o
r 
u
p
o
n

th
e
 a
rb
it
ra
to
r’
s
 d
e
te
rm

in
a
ti
o
n
 t
h
a
t 
a
 c
la
im
 o
r 
c
o
u
n
te
rc
la
im
 w
a
s
 fi
le
d
 f
o
r 
p
u
rp
o
s
e
s
 o
f

h
a
ra
s
s
m
e
n
t 
o
r 
is
 p
a
te
n
tl
y 
fr
iv
o
lo
u
s
.

Co
st
s o
f A
rb
itr
at
ion

A
m
e
n
d
e
d
 a
n
d
 E
ff
e
c
ti
ve
 S
e
p
te
m
b
e
r 
1
, 
2
0
1
8

C
o
n
s
u
m
e
r 

B
u
s
in
e
s
s
 

(i)
 F
ili
ng
 F
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2

In
 c
a
s
e
s
 b
e
fo
re
 t
h
re
e
 o
r 
m
o
re
 a
rb
it
ra
to
rs
, 
w
h
e
re
 t
h
e
 c
o
n
s
u
m
e
r 
is
 t
h
e
 C
la
im

a
n
t,
 a
 n
o
n
re
fu
n
d
a
b
le
 fi
li
n
g
 f
e
e
 c
a
p
p
e
d
 i
n
 t
h
e
 a
m
o
u
n
t 
o
f 
$
2
0
0
 i
s
 p
a
ya
b
le
 i
n
 f
u
ll
 b
y 
th
e
 c
o
n
s
u
m
e
r 
w
h
e
n
 a
 c
a
s
e
 

is
 fi
le
d
, 
u
n
le
s
s
 t
h
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
p
ro
vi
d
e
s
 t
h
a
t 
th
e
 c
o
n
s
u
m
e
r 
p
a
y 
le
s
s
. 
A
 n
o
n
re
fu
n
d
a
b
le
 fi
li
n
g
 f
e
e
 i
n
 t
h
e
 a
m
o
u
n
t 
o
f 
$
4
2
5
 i
s
 p
a
ya
b
le
 b
y 
th
e
 b
u
s
in
e
s
s
 o
n
ce
 t
h
e
 c
o
n
s
u
m
e
r 
c
la
im

a
n
t 

m
e
e
ts
 t
h
e
 fi
li
n
g
 r
e
q
u
ir
e
m
e
n
ts
, 
u
n
le
s
s
 t
h
e
 p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
p
ro
vi
d
e
s
 t
h
a
t 
th
e
 b
u
s
in
e
s
s
 p
a
y 
m
o
re
.

In
 c
a
s
e
s
 w
h
e
re
 t
h
e
 b
u
s
in
e
s
s
 i
s
 t
h
e
 C
la
im

a
n
t,
 t
h
e
 b
u
s
in
e
s
s
 s
h
a
ll
 b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
ll
 fi
li
n
g
 f
e
e
s
. 
T
h
e
 n
o
n
re
fu
n
d
a
b
le
 fi
li
n
g
 f
e
e
 i
s
 $
5
0
0
 f
o
r 
a
 s
in
g
le
 a
rb
it
ra
to
r 
o
r 
$
6
2
5
 f
o
r 
3
 a
rb
it
ra
to
rs
. 
 

T
h
e
re
 s
h
a
ll
 b
e
 n
o
 fi
li
n
g
 f
e
e
 c
h
a
rg
e
d
 f
o
r 
a
 c
o
u
n
te
rc
la
im

.

T
h
e
 A
A
A
 r
e
s
e
rv
e
s
 t
h
e
 r
ig
h
t 
to
 a
s
s
e
s
s
 a
d
d
it
io
n
a
l 
a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
 f
o
r 
s
e
rv
ic
e
s
 p
e
rf
o
rm

e
d
 b
y 
th
e
 A
A
A
 b
e
yo
n
d
 t
h
o
s
e
 p
ro
vi
d
e
d
 f
o
r 
in
 t
h
e
s
e
 R
u
le
s
 a
n
d
 w
h
ic
h
 m

a
y 
b
e
 r
e
q
u
ir
e
d
 b
y 
th
e
 

p
a
rt
ie
s’
 a
g
re
e
m
e
n
t 
o
r 
s
ti
p
u
la
ti
o
n
.

*P
u
rs
u
a
n
t 
to
 S
e
c
ti
o
n
 1
2
8
4
.3
 o
f 
th
e
 C
a
li
fo
rn
ia
 C
o
d
e
 o
f 
C
iv
il
 P
ro
ce
d
u
re
, 
co
n
s
u
m
e
rs
 w
it
h
 a
 g
ro
ss
 m

o
n
th
ly
 i
n
co
m
e
 o
f 
le
ss
 t
h
a
n
 3
0
0
%
 o
f 
th
e
 f
e
d
e
ra
l 
p
o
ve
rt
y 
g
u
id
e
li
n
e
s
 a
re
 e
n
ti
tl
e
d
 t
o
 a
 w
a
iv
e
r 
o
f 
a
rb
it
ra
ti
o
n
 f
e
e
s
 

a
n
d
 c
o
st
s
, 
e
xc
lu
s
iv
e
 o
f 
a
rb
it
ra
to
r 
fe
e
s
. 
T
h
is
 l
a
w
 a
p
p
li
e
s
 t
o
 a
ll
 c
o
n
s
u
m
e
r 
a
g
re
e
m
e
n
ts
 s
u
b
je
c
t 
to
 t
h
e
 C
a
li
fo
rn
ia
 A
rb
it
ra
ti
o
n
 A
c
t,
 a
n
d
 t
o
 a
ll
 c
o
n
s
u
m
e
r 
a
rb
it
ra
ti
o
n
s
 c
o
n
d
u
c
te
d
 i
n
 C
a
li
fo
rn
ia
. 
If
 y
o
u
 b
e
li
e
ve
 t
h
a
t 
yo
u
 

m
e
e
t 
th
e
s
e
 r
e
q
u
ir
e
m
e
n
ts
, 
yo
u
 m

u
st
 s
u
b
m
it
 t
o
 t
h
e
 A
A
A
 a
 d
e
c
la
ra
ti
o
n
 u
n
d
e
r 
o
a
th
 r
e
g
a
rd
in
g
 y
o
u
r 
m
o
n
th
ly
 i
n
co
m
e
 a
n
d
 t
h
e
 n
u
m
b
e
r 
o
f 
p
e
rs
o
n
s
 i
n
 y
o
u
r 
h
o
u
s
e
h
o
ld
. 
P
le
a
s
e
 c
o
n
ta
c
t 
th
e
 A
A
A
 a
t 
1
-8
0
0
-7
7
8
-7
8
7
9
, 
if
 

yo
u
 h
a
ve
 a
n
y 
q
u
e
st
io
n
s
 r
e
g
a
rd
in
g
 t
h
e
 w
a
iv
e
r 
o
f 
a
d
m
in
is
tr
a
ti
ve
 f
e
e
s
. 
(E
ff
e
c
ti
ve
 J
a
n
u
a
ry
 1
, 
2
0
0
3
)

A
 n
o
n
re
fu
n
d
a
b
le
 c
a
s
e
 m

a
n
a
g
e
m
e
n
t 
fe
e
 o
f 
$
1
,4
0
0
 f
o
r 
1
 a
rb
it
ra
to
r 
o
r 
$
1
,7
7
5
 f
o
r 
3
 a
rb
it
ra
to
rs
 w
il
l 
b
e
 a
s
s
e
s
s
e
d
 t
o
 t
h
e
 b
u
s
in
e
s
s
 6
0
 d
a
ys
 a
ft
e
r 
th
e
 d
a
te
 t
h
e
 A
A
A
 s
e
n
d
s
 c
o
rr
e
s
p
o
n
d
e
n
ce
 

co
m
m
u
n
ic
a
ti
n
g
 t
h
e
 “
a
n
s
w
e
r”
 d
u
e
 d
a
te
 t
o
 t
h
e
 p
a
rt
ie
s
 o
r 
u
p
o
n
 t
h
e
 a
p
p
o
in
tm

e
n
t 
o
f 
th
e
 a
rb
it
ra
to
r,
 w
h
ic
h
e
ve
r 
co
m
e
s
 fi
rs
t.
 S
h
o
u
ld
 t
h
e
 c
a
s
e
 c
lo
s
e
 f
o
r 
a
n
y 
re
a
s
o
n
 w
it
h
in
 6
0
 d
a
ys
 o
f 
th
e
 

“a
n
s
w
e
r”
 d
u
e
 d
a
te
 c
o
m
m
u
n
ic
a
ti
o
n
 a
n
d
 n
o
 a
rb
it
ra
to
r 
h
a
s
 b
e
e
n
 a
p
p
o
in
te
d
, 
th
e
 c
a
s
e
 m

a
n
a
g
e
m
e
n
t 
fe
e
 w
il
l 
n
o
t 
b
e
 c
h
a
rg
e
d
.

T
h
e
 b
u
s
in
e
s
s
 s
h
a
ll
 p
a
y 
th
e
 a
rb
it
ra
to
r’
s
 c
o
m
p
e
n
s
a
ti
o
n
 u
n
le
s
s
 t
h
e
 c
o
n
s
u
m
e
r,
 p
o
s
t 
d
is
p
u
te
, 
vo
lu
n
ta
ri
ly
 e
le
c
ts
 t
o
 p
a
y 
a
 p
o
rt
io
n
 o
f 
th
e
 a
rb
it
r a
to
r’
s
 c
o
m
p
e
n
s
a
ti
o
n
.

•
D
es
k/
D
oc
um

en
ts
-O
nl
y 
Ar
bi
tr
at
io
n 
–
 A
rb
it
ra
to
rs
 s
e
rv
in
g
 o
n
 a
 d
e
s
k
/d
o
c
u
m
e
n
ts
-o
n
ly
 a
rb
it
ra
ti
o
n
 w
il
l 
re
ce
iv
e
 c
o
m
p
e
n
s
a
ti
o
n
 a
t 
a
 r
a
te
 o
f 
$
1
,5
0
0
 p
e
r 
c
a
s
e
. 
A
 d
e
s
k
/d
o
c
u
m
e
n
ts
-o
n
ly
 

a
rb
it
ra
ti
o
n
 w
il
l 
n
o
t 
e
xc
e
e
d
 d
o
c
u
m
e
n
t 
s
u
b
m
is
s
io
n
s
 o
f 
m
o
re
 t
h
a
n
 1
0
0
 p
a
g
e
s
 i
n
 t
o
ta
l 
a
n
d
 7
 t
o
ta
l 
h
o
u
rs
 o
f 
ti
m
e
 f
o
r 
th
e
 a
rb
it
ra
to
r 
to
 r
e
vi
e
w
 t
h
e
 s
u
b
m
is
s
io
n
s
 a
n
d
 r
e
n
d
e
r 
th
e
 A
w
a
rd
. 
 

B
e
yo
n
d
 1
0
0
 p
a
g
e
s
 a
n
d
 7
 h
o
u
rs
 o
f 
ti
m
e
, 
th
e
 b
u
s
in
e
s
s
 w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
d
d
it
io
n
a
l 
a
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
 a
t 
a
 r
a
te
 o
f 
$
3
0
0
 p
e
r 
h
o
u
r.

•
In
-P
er
so
n 
or
 T
el
ep
ho
ni
c 
H
ea
ri
ng
 A
rb
itr
at
io
n 
–
 A
rb
it
ra
to
rs
 s
e
rv
in
g
 o
n
 a
n
 i
n
-p
e
rs
o
n
 o
r 
te
le
p
h
o
n
ic
 h
e
a
ri
n
g
 a
rb
it
ra
ti
o
n
 c
a
s
e
 w
il
l 
re
ce
iv
e
 c
o
m
p
e
n
s
a
ti
o
n
 a
t 
a
 r
a
te
 o
f 
$
2
,5
0
0
 p
e
r 
d
a
y 

o
f 
h
e
a
ri
n
g
 p
e
r 
a
rb
it
ra
to
r.
 T
h
e
 a
rb
it
ra
to
r 
co
m
p
e
n
s
a
ti
o
n
 e
n
co
m
p
a
s
s
e
s
 o
n
e
 p
re
li
m
in
a
ry
 c
o
n
fe
re
n
ce
, 
o
n
e
 d
a
y 
o
f 
in
-p
e
rs
o
n
 o
r 
te
le
p
h
o
n
ic
 h
e
a
ri
n
g
, 
a
n
d
 o
n
e
 fi
n
a
l 
a
w
a
rd
. 
F
o
r 
c
a
s
e
s
 

w
it
h
 a
d
d
it
io
n
a
l 
p
ro
ce
d
u
re
s
, 
s
u
c
h
 a
s
 m

u
lt
ip
le
 t
e
le
p
h
o
n
e
 c
o
n
fe
re
n
ce
s
, 
m
o
ti
o
n
 p
ra
c
ti
ce
, 
p
o
s
t-
h
e
a
ri
n
g
 b
ri
e
fi
n
g
, 
in
te
ri
m
 o
r 
p
a
rt
ia
l 
a
w
a
rd
s
, 
a
w
a
rd
s
 c
o
n
ta
in
in
g
 fi
n
d
in
g
s
 o
f 
fa
c
t 
a
n
d
 

co
n
c
lu
s
io
n
s
 o
f 
la
w
, 
o
r 
o
th
e
r 
p
ro
ce
s
s
e
s
 n
o
t 
p
ro
vi
d
e
d
 i
n
 t
h
e
 R
u
le
s
, 
th
e
 b
u
s
in
e
s
s
 w
il
l 
b
e
 r
e
s
p
o
n
s
ib
le
 f
o
r 
a
d
d
it
io
n
a
l 
a
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 b
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ra
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ra
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n
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ra
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m
p
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 d
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 d
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n
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h
e
 f
u
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ra
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p
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ra
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 c
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 d
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 c
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a
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 b
y 
th
e
 A
A
A
 o
n
 w
h
e
th
e
r 
th
e
 b
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b
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 d
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F
o
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te
le
p
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n
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 p
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b
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 c
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g
 p
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c
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 c
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 d
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 r
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b
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 p
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 p
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 d
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it
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to
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 c
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 c
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 d
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 p
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ra
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 d
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ra
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 f
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b
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From: Rodger Cole <RCole@fenwick.com>  
Sent: Tuesday, July 28, 2020 6:56 PM  
To: Tripper Ortman <tripper@ortmanmediation.com>; Warren Postman <wdp@kellerlenkner.com>  
Cc: Paikin, Jonathan <Jonathan.Paikin@wilmerhale.com>; Gringer, David <David.Gringer@wilmerhale.com>; Molly  
Melcher <mmelcher@fenwick.com>  
Subject: Intuit Mediation  

Warren and Tripper – As discussed with each of you, Intuit believes we are too far apart to have any meaningful 
discussion on Thursday and we should not go forward on Thursday.  We appreciate the hard work both sides put in 
preparing for the mediation, and the good work by Tripper to get the discussions going.  I suspect we will all come 
together at some point in the future.  Best regards, Rodger  

RODGER COLE 
Partner | Fenwick & West LLP | +1 650 335 7603 | rcole@fenwick.com  
Admitted to practice in California. 

 
NOTICE:  
This email and all attachments are confidential, may be legally privileged, and are intended solely for the individual or entity to  
whom the email is addressed. However, mistakes sometimes happen in addressing emails. If you believe that you are not an  
intended recipient, please stop reading immediately. Do not copy, forward, or rely on the contents in any way. Notify the sender  
and/or Fenwick & West LLP by telephone at (650) 988 8500 and then delete or destroy any copy of this email and its  
attachments. Sender reserves and asserts all rights to confidentiality, including all privileges that may apply.  
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Matthew Benedetto (SBN 252379) 
WILMER CUTLER PICKERING
     HALE AND DORR LLP 
350 South Grand Ave. Suite 2400 
Los Angeles, CA  90071 
Telephone:  (213) 443-5300 
Facsimile:  (213) 443-5400 
matthew.benedetto@wilmerhale.com 

Jonathan E. Paikin (pro hac vice) 
David Gringer (pro hac vice) 
Benjamin Chapin (pro hac vice) 
Kevin M. Lamb (pro hac vice) 
WILMER CUTLER PICKERING
     HALE AND DORR LLP 
1875 Pennsylvania Avenue NW 
Washington, DC 20006 
Telephone:  (202) 663-6000 
Facsimile:  (202) 663-6363 
jonthan.paikin@wilmerhale.com 
david.gringer@wilmerhale.com 
benjamin.chapin@wilmerhale.com 
kevin.lamb@wilmerhale.com 

Attorneys for Plaintiffs Intuit Inc. and 
Intuit Consumer Group LLC 

Rodger R. Cole (SBN 178865) 
FENWICK & WEST LLP 
Silicon Valley Center 
801 California Street 
Mountain View, CA  94041 
Telephone:  (650) 988-8500 
Facsimile:  (650) 938-5200 
rcole@fenwick.com 

Molly R. Melcher (SBN 272950) 
FENWICK & WEST LLP 
555 California Street, 12th Floor 
San Francisco, CA  94104 
Telephone:  (415) 875-2300 
Facsimile:  (415) 281-1350 
mmelcher@fenwick.com 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN THE COUNTY OF LOS ANGELES 

INTUIT INC. and  

INTUIT CONSUMER GROUP LLC, 

Plaintiffs, 

v. 

9,933 INDIVIDUALS, 

Defendants. 

Lead Case No. 20STCV22761 
(Consolidated with Case No. 20STCV37714) 

DECLARATION OF STEPHEN M  
BUNDY IN SUPPORT OF INTUIT’S 
OPPOSITION TO DEFENDANTS’ 
MOTION FOR A PRELIMINARY 
INJUNCTION 
Judge: Hon. Terry Green 
Dept.: 14 
Hearing Date: November 20, 2020 
Hearing Time: 8:45 a.m. 
Reservation No.: 337964070146 
Complaint Filed: June 12, 2020 
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I, Stephen M. Bundy, declare as follows:   

1. I have personal knowledge of the facts set forth herein, and if called as a witness, I could 

competently testify to them. 

2. I am a lawyer and Professor of Law, Emeritus at the Law School of the University of 

California at Berkeley.  Throughout my academic career, my central concerns have been professional 

responsibility and legal ethics, complex litigation, and alternative dispute resolution.  I regularly taught 

the required professional responsibility course.  My complex litigation and alternative dispute resolution 

courses also had substantial legal ethics content, focusing on the ethics of negotiation and settlement.  I 

have also taught professional ethics to practicing lawyers, in both public and private law offices and in 

continuing legal education programs.  I have extensive experience as a lawyer in private practice dealing 

with ethical issues, on behalf of clients, lawyers, and law firms, both private and public.  I have testified 

as an expert many times on legal ethics issues by declaration, deposition and at trial.  I recently 

completed serving as Chair of the California State Bar’s Committee on Professional Responsibility and 

Conduct, and currently serve as Special Advisor to that Committee.  A copy of my curriculum vitae is 

attached hereto as Exhibit A. 

3. In making this declaration, I have assumed the following facts: 

a. Keller Lenkner represents approximately 125,000 individual clients who presently 

have lodged or filed demands with the American Arbitration Association (“AAA”) against Intuit.  Keller 

Lenkner claims to represent each of those clients on an individualized, rather than a collective, basis.  

The clients’ demands were submitted in stages: a first and second wave totaling 10,497 individual 

demands in October 2019 and January 2020; a third wave of 34,754 additional demands in March 2020; 

and fourth and fifth waves totaling 88,785 demands in October 2020. 

b. In this action, Keller Lenkner, representing roughly 41,000 clients, is seeking an 

injunction that would bar Intuit from entering into a class-action settlement that includes any Intuit 

customers who are represented by Keller Lenkner and “currently engaged in arbitration” against Intuit.  

For purposes of this opinion, I assume that this injunction would prevent all of Keller Lenkner’s clients 

from receiving or accepting an offer made as part of the settlement of a federal class action, even if the 

client, advised by Keller Lenkner, would find the offer preferable to continuing their claim in arbitration. 
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c. The claims of Keller Lenkner’s clients are at different stages of the arbitration 

process.  The roughly 89,000 claims submitted last month in the fourth and fifth waves have been 

lodged with the AAA but the $200 initial filing fees have not been paid—hence, those claims are not yet 

deemed filed under the AAA Rules.  Of the more than 45,000 claims in the first, second and third 

waves, approximately 8,300 were withdrawn after Intuit pointed out their lack of merit.  For thousands 

of other clients, Keller Lenkner has advanced the $200 initial fee required for those claims to be deemed 

filed under the AAA Rules.  Intuit has paid the filing fees for the first three waves of cases, totaling 

nearly $13 million.  In a smaller number of those cases, the AAA has initiated arbitration, requiring 

Intuit to pay its case management fee of $1,400 per case.  Finally, in a still smaller number of cases, the 

AAA has appointed arbitrators and Intuit has paid the $1,500 for arbitrator’s compensation. 

d. Keller Lenkner’s clients also differ in the expected value of their claims on the 

merits, due to the facts of their individual cases and the differences between the various state laws that 

Keller Lenkner asserts are applicable to their clients’ claims.  A preliminary review of the 45,000 first, 

second and third wave claims by Intuit determined that approximately 12,000 were frivolous on their 

face.  Keller Lenkner has now withdrawn approximately 8,300 of those claims, but the remainder are 

still on file.  In addition, Intuit has identified tens of thousands of claimants whose claims are likely to 

fail on the merits because of their tax filing history and has informed Keller Lenkner about those claims.  

If Keller Lenkner’s pre-filing investigation of the 89,000 fourth and fifth wave claims was comparable 

to that conducted on earlier waves, then it is likely that (a) many thousands of those claims are frivolous 

or will fail on the merits and (b) Keller Lenkner does not yet know which individual clients fall into that 

category.  

e. Finally, Keller Lenkner’s 125,000 clients also vary in the extent to which they can 

credibly threaten to impose on Intuit the costs which Intuit is contractually obligated to pay to support 

the arbitration, including the $2,900 per case in case management fees and arbitrator compensation.  For 

some clients, that threat is no longer credible, because Intuit has already paid some or all of those costs.  

For others, the client’s case is so weak that, were the client to pursue a claim, the client would run a 

substantial risk of being held financially responsible for some or all of those costs under the AAA Rules 

and the arbitration provision in the TurboTax Terms of Service. 
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f. For all these reasons, many of Keller Lenkner’s arbitration clients could benefit 

from considering, and participating in, a class action settlement of claims against Intuit reached in 

federal court in compliance with Rule 23 of the Federal Rules of Civil Procedure, even if the monetary 

terms of that settlement do not provide class members with a substantial non-merits based premium 

reflecting Intuit’s costs of arbitration.  Some clients would be likely to accept such a settlement because 

of weaknesses in their claims that might lead to no recovery in arbitration, or even an award of sanctions 

against them.  Others would accept such a settlement because they would rather have the money now, 

are averse to risk, or regard it as a fair compromise.  This assumption is supported by evidence about the 

actual preferences of current Keller Lenkner clients.  Intuit offered 101 of those clients an individualized 

settlement proposal in which each would receive in settlement any sums paid to Intuit to file their taxes 

in years where they were eligible to file using the TurboTax Free File program (that is, the full amount 

of their potential out of pocket damages).  After consulting with Keller Lenkner, 23 of those 101 clients 

(22.77%) accepted the offer, even though the settlement included no premium to reflect Intuit’s potential 

arbitration costs.  It is reasonable to assume that, all other things being equal, many Keller Lenkner 

clients would be even more likely to accept such an offer if made as part of a class action settlement that 

had already received preliminary fairness approval from a federal court. 

g.  Keller Lenkner will realize substantially more financial benefit from an 

individual claim that is settled outside of litigation than from one that is settled as part of a class action.  

The terms of Keller Lenkner’s retention agreement with its clients in this matter are not known.  In a 

similar litigation in Minnesota, however, the firm’s standard retention agreement provided that in the 

event of any resolution of an individual claim before the commencement of an arbitration or court case 

in which the client was a named party the firm would receive a $750 flat fee.  Conversely, in the event 

of a class settlement, the firm would receive no fee of any kind.  Declaration of Warren Postman in 

Opposition to CenturyLink’s Motion to Disqualify Counsel and Require Corrective Notice ¶¶ 42, 85, In 

re CenturyLink Sales Practices and Securities Litigation, MDL No. 17-2795 (MJD/KMM), May 15, 

2020). Assuming that the fee agreements in this case contain similar provisions, Keller Lenkner has a 

strong financial incentive to disfavor any of its clients settling as part of a class action. 
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4. Opinion 1: Keller Lenkner’s Conflict of Interest 

a. Keller Lenkner has a duty of undivided loyalty to each of its clients.  That duty 

forbids Keller Lenkner from taking an action for the benefit of one client that is adverse to another 

client’s interests.  Flatt v. Superior Court, 9 Cal. 4th 275, 289 (1994).  The duty of loyalty is not limited 

to disloyal acts: it also bars Keller Lenkner from placing itself in a position where disloyalty may be 

required, whether by favoring one client’s interest over another or by reconciling them in a situation 

where both should be fully enforced.  Flatt, 9 Cal 4th at 289; American Airlines, Inc. v. Sheppard, 

Mullin, Richter & Hampton, 96 Cal. App. 4th 1017, 1043 (2002). The lawyer is equally forbidden from 

taking action adverse to a client to serve the lawyer’s own financial or reputational interest.  An action is 

adverse to a client’s interest when it is “unfavorable in the sense of something that generally could cause 

injury even if in any particular case it does not do so”—actual injury is not required.  California Formal 

Opinion No. 2011-182 (relying on Ames v. State Bar, 8 Cal. 3d 910, 917 (1973)). 

b. Consistent with the duty of loyalty, a lawyer may not represent a client if the 

representation is directly adverse to another client, California Rule of Professional Conduct (“CRPC”) 

1.7(a), or if “there is a significant risk the lawyer’s representation of the client will be materially limited 

by the lawyer’s responsibilities to…another client…or by the lawyer’s own interests, CRPC 1.7(b), 

unless the client gives informed written consent.  Informed written consent to a potential conflict is 

effective only “after the lawyer has communicated and explained” in writing “(i) the relevant 

circumstances and (ii) the material risks, including any actual and reasonably foreseeable adverse 

consequences of the proposed course of conduct.”  CRPC 1.0.1(e)-(e-1).  Even a fully informed written 

consent cannot excuse a conflict unless “the lawyer reasonably believes that the lawyer will be able to 

provide competent and diligent representation to each affected client.”  CRPC 1.7(d)(1). 

c. The professional rules are also highly sensitive to the risk of conflict of interest in 

the context of settlement.  The decision whether to accept a settlement is for the client, not the lawyer.  

Under the California Rules of Professional Conduct, “[a] lawyer shall abide by a client’s decision 

whether to settle a matter.”  CRPC 1.2.  To protect the client’s right to decide, a lawyer must 

communicate to the client “all amounts, terms and conditions” of any written settlement offer in a civil 

matter. CRPC 1.4.1.  Once those terms have been communicated to the client, the lawyer must 
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“exercise independent judgment and render candid advice” about whether to accept the offer, framed 

with attention to the specifics of the client’s claim and expressed interests.  CRPC 2.1.  Where the 

settlement is on behalf of two or more clients, any aggregate settlement of those claims requires all 

clients’ informed written consent, following disclosure of each client’s participation in the settlement.  

CRPC 1.8.7.  These rules reflect an awareness that the financial and personal interests of individual 

clients and of the lawyer often differ with respect to the question of settlement, as they do here, and that 

when such conflicts exist, the client’s individual power of decision must be protected.  

d. Keller Lenkner’s advocacy for an injunction that would bar all its clients from 

being included in the terms of a class action settlement violates its duty of undivided loyalty to those 

clients who could benefit from considering or participating in such a settlement.  On the assumed facts, 

many Keller Lenkner clients fall into that category.  Because those clients could benefit from such a 

settlement, the relief sought is adverse to them.  Moreover, the conflict is actual—Keller Lenkner’s 

advocacy of the injunction foreseeably will result in harm to those clients.  This course of action is 

especially troubling because Keller Lenkner also has a substantial financial interest in maximizing the 

number of clients who pursue individual arbitration (where substantial fees can be obtained) and 

minimizing the number who settle in a class action, where Keller Lenkner would receive no 

compensation.  

e.   It does not matter that Keller Lenkner may reasonably believe the injunction 

would benefit some of its clients: the duty of loyalty does not permit Keller Lenkner to place the 

interests of those clients ahead of the interests of those who could be harmed by the injunction.  Nor 

would it matter if Keller Lenkner reasonably believed that the injunction tended to enhance the 

aggregate value of all its clients’ claims.  Keller Lenkner has not been appointed to represent a class.  It 

therefore must treat its clients as individuals, not as an aggregate, and cannot properly trade off the 

interests of some clients to maximize its or its clients’ total financial return from the litigation.  

f. The fact that each of Keller Lenkner’s clients may have a contractual right not to 

participate in a class action settlement does not alter the conflict analysis.  That is so because each client 

is entitled to decide for him or herself whether to insist on that right or to waive it, and there are a 

substantial number of Keller Lenkner clients who could benefit from waiving it in order to participate in 
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a class action settlement.  Keller Lenkner’s duty to those clients requires it to preserve their ability to 

benefit from waiving that right.  Instead, the injunction that Keller Lenkner is seeking would eliminate 

that ability, and abort the process by which they could receive a class action settlement offer and reach 

their own decision on whether to accept it. 

g. Keller Lenkner’s concern may be that its clients would be making a “mistake” by 

entering into a future merits-based class action settlement when they could realize more money by 

seeking an individual settlement that trades on Intuit’s costs of defense.  But under the professional 

rules, the decision to settle is for the client, not the lawyer.  The remedy for client error is the lawyer’s 

advice, not the lawyer’s veto.  The proposed injunction, however, deprives all Keller Lenkner’s clients 

of the right to decide the question of settlement, without regard to whether they would benefit from 

exercising that right.  This conflict is particularly troubling because the proposed injunction is not 

necessary to protect those who might later individually decide to opt out of a class settlement.  Keller 

Lenkner can protect each of its clients’ individual right to make an informed decision by advising each 

of them about the class settlement when and if it occurs.  

h. Assuming that Keller Lenkner sought written client consent to this conflict, that 

consent cannot have cured it, for two reasons.  First, such a consent would have required a written 

explanation of the injunction, the conflicts to which it gave rise, and “the material risks, including any 

actual and reasonably foreseeable adverse consequences” of seeking the injunction for those clients who 

could benefit from a class action settlement.  But Keller Lenkner simply has not learned enough about 

the position of each of its individual clients to provide each client with an individuated explanation of 

those risks and consequences.  Without such an explanation, the client’s consent cannot be adequately 

informed.  Second, even if fully informed, such a consent cannot excuse an actual conflict of this kind, 

because Keller Lenkner could not “reasonably” believe that seeking an injunction that harms some 

clients is consistent with providing “competent and diligent representation to each [of them].”  CRPC 

1.7(d)(1). 

5. Opinion 2: Class Action Notice and Rule 4.2 

a. A class action notice from a federal court directed to each of Keller Lenkner’s 

individual clients would not violate California Rule of Professional Conduct 4.2.  Rule 4.2—the so-
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called “no contact” rule prohibits a lawyer representing a client from communicating, “directly or 

indirectly about the subject of the representation with a person the lawyer knows to be represented by 

another lawyer in the matter, unless the lawyer has the consent of the other lawyer.”  CRPC 4.2 (a).  The 

prohibition on indirect communications “is intended to address situations where a lawyer seeks to 

communicate with a represented person through an intermediary such as an agent, investigator or the 

lawyer’s client.” Id. Comment [3].  The Rule does not prohibit lawyer “communications otherwise 

authorized by law or a court order.”  CRPC 4.2(c)(2). 

b. Rule 4.2 does not apply here because a class action notice from a federal court is 

neither a “direct” communication by a lawyer nor an “indirect” communication through an intermediary 

acting at the lawyer’s direction.  Rather, it is a communication from the court, an independent 

governmental entity with fiduciary obligations to the class.  Thus, Rule 23(c)(2)(B) states that in an 

action certified under Rule 23(b)(3) “the court must direct” notice to class members.  Similarly, where 

notice of a class action settlement is required under Rule 23(e)(1) “the court must direct notice” to all 

class members who would be bound by the settlement.  Consistent with that view, the model class action 

notices from the Federal Judicial Center expressly state that “the court sent you this notice” and that it is 

“not a solicitation from a lawyer.” See, e.g., Federal Judicial Center, Products Liability Class Action 

Certification and Settlement: Full Notice (a copy of which is attached as Exhibit B to this declaration).1 

c.   If, implausibly, a class action notice from the court were somehow deemed a 

lawyer communication within the meaning of Rule 4.2(a), it would nevertheless fall within the explicit 

exception in Rule 4.2(c)(2) permitting communications “otherwise authorized by law or court order.” 

d. The conclusion that a class action notice from a federal court is not prohibited by 

Rule 4.2 is also sound policy.  Class action notice is required to be clear, concise and “in plain, easily 

understood language,” Fed. R. Civ. P. 23(c)(2)(B), and should be sent only after the district court “has 

given careful attention to the content and format of the notice…and any claim form class members must 

submit to obtain relief.”  Fed. R. Civ. P. 23 Advisory Committee Note on Rules 2018 Amendment. 

Because of these legal and procedural protections, notice approved and sent by a federal court does not 

1 https://www.fjc.gov/sites/default/files/2016/ClaAct04.pdf (last accessed November 4, 2020). 
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involve the risks of partisan overreaching or interference with the lawyer-client relationship that Rule 

4.2 is intended to address. 

I declare under penalty of perjury that the foregoing is true and correct, and that this declaration 

was executed on November 6, 2020 in Berkeley, California. 
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Rodger,  

We can be available any time on Friday or Monday. Please let us know if there is a time that works for you.  

Sincerely,  

Warren Postman 
 

Partner 

Keller | Lenkner 
 

1300 I Street, N.W., Suite 400E | Washington, D.C., 20005 
312.948.8463 | Email | Bio | Website 

From: Rodger Cole <RCole@fenwick.com>  
Sent:Monday, November 9, 2020 6:42 PM  
To:Warren Postman <wdp@kellerlenkner.com>; Paikin, Jonathan <Jonathan.Paikin@wilmerhale.com>; Gringer, David  
<David.Gringer@wilmerhale.com>; Molly Melcher <mmelcher@fenwick.com>; Norm Siegel <siegel@stuevesiegel.com>;  
Daniel Girard <dgirard@girardsharp.com>  
Cc: Ben Whiting <ben.whiting@kellerlenkner.com>; Sean Duddy <skd@kellerlenkner.com>  
Subject: RE: Intuit Mediation  

Warren, 

As you know, many different groups of lawyers have filed actions against Intuit. We have discussed settlement and indeed 
settled multiple cases filed against Intuit including cases brought by counsel who are not on this email exchange.   

Pursuant to Federal Rule of Civil Procedure 23(g)(3), Judge Breyer appointed Interim Class Counsel to represent the 
interests of the putative class and to negotiate on their behalf. Our mediation on Wednesday is with the lawyers the court 
appointed for that purpose.  Needless to say, if a federal class settlement is reached with court-appointed counsel, all 
members of the class will have the right to opt out. 

As you also know, our prior attempts to separately mediate with you regarding your clients’ claims were not 
successful.  We remain open to continuing those discussions.  Counsel for Intuit are tied up tomorrow and Wednesday, 
but please let us know some dates/times later this week or the following week to schedule a call so we can explore 
whether it would be productive to resume those discussions. 

Best regards, Rodger 

RODGER COLE  
Partner | Fenwick & West LLP | +1 650 335 7603 | rcole@fenwick.com  
Admitted to practice in California.  
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From:Warren Postman <wdp@kellerlenkner.com>  
Sent: Sunday, November 8, 2020 12:21 PM  
To: Rodger Cole <RCole@fenwick.com>; Paikin, Jonathan <Jonathan.Paikin@wilmerhale.com>; Gringer, David  
<David.Gringer@wilmerhale.com>; Molly Melcher <mmelcher@fenwick.com>; Norm Siegel <siegel@stuevesiegel.com>;  
Daniel Girard <dgirard@girardsharp.com>  
Cc: Ben Whiting <ben.whiting@kellerlenkner.com>; Sean Duddy <skd@kellerlenkner.com>  
Subject: Intuit Mediation  
 
** EXTERNAL EMAIL **  

Counsel,  
 
Based on the parties’ filing with Judge Breyer on Friday in In re Intuit Free File Litigation and Intuit’s filing with Judge  
Green on Friday in Intuit Inc., et al. v. 9,933 Individuals, it appears that you are participating in a mediation on  
Wednesday, November 11 in which you will discuss a resolution of the claims being pursued in arbitration by Keller  
Lenkner’s clients (the “KL arbitration clients”).  
 
The KL arbitration clients have selected Keller Lenkner as the attorneys that should represent them in a resolution of  
their claims, which include claims not covered by the consolidated class complaint in In re Intuit Free File Litigation. And,  
according to a declaration submitted by Intuit in Intuit Inc., et al. v. 9,933 Individuals, many claimants who have already  
chosen to pursue arbitrations against Intuit can expect to obtain more value in a settlement than those who are  
not. Accordingly, Keller Lenkner should participate in the November 11 mediation so that the KL arbitration clients will  
have their distinct interests protected by their counsel of choice.  
 
Please let us know if you will include us in any settlement discussions that encompass our clients’ claims.  
 
Sincerely,  

Warren Postman 
 

Partner 

Keller | Lenkner 
 

1300 I Street, N.W., Suite 400E | Washington, D.C., 20005 
312.948.8463 | Email | Bio | Website 
 

 

2 

CC Request for Official Notice - Attachment D

https://Daniel�Girard�<dgirard@girardsharp.com>�
https://From:�Warren�Postman�<wdp@kellerlenkner.com>��


PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 163 of 333 * PUBLIC *; 

 
 

 
 

Case 3:19-cv-02546-CRB Document 178-8 Filed 11/30/20 Page 1 of 3 

Exhibit 
H 

CC Request for Official Notice - Attachment D



Case 3:19-cv-02546-CRB Document 178-8 Filed 11/30/20 Page 2 of 3 
PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 164 of 333 * PUBLIC *; 

 

 
 

From: Daniel Girard <dgirard@girardsharp.com>  
Sent: Friday, November 20, 2020 3:17 PM  
To: Ben Whiting <ben.whiting@kellerlenkner.com>; Warren Postman <wdp@kellerlenkner.com>; Rodger Cole  
<RCole@fenwick.com>; Paikin, Jonathan <Jonathan.Paikin@wilmerhale.com>; Gringer, David  
<David.Gringer@wilmerhale.com>; Molly Melcher <mmelcher@fenwick.com>; Norm Siegel <siegel@stuevesiegel.com>  
Cc: Sean Duddy <skd@kellerlenkner.com>  
Subject: RE: Intuit Mediation  

Ben,  

The opt out threshold agreement is confidential and will be submitted in camera upon court request. Manual for  
Complex Litigation, Fourth, § 21.631; see Thomas v. MagnaChip Semiconductor Corp., 2017 WL 4750628, at *5 (N.D. Cal.  
Oct. 20, 2017); In re Online DVD Rental Agreement Litig., 779 F.3d 934, 948 (9th Cir. 2015).  
Regards,  
Daniel  

From: Ben Whiting <ben.whiting@kellerlenkner.com>  
Sent: Thursday, November 19, 2020 1:24 PM  
To:Warren Postman <wdp@kellerlenkner.com>; Rodger Cole <RCole@fenwick.com>; Paikin, Jonathan  
<Jonathan.Paikin@wilmerhale.com>; Gringer, David <David.Gringer@wilmerhale.com>; Molly Melcher  
<mmelcher@fenwick.com>; Norm Siegel <siegel@stuevesiegel.com>; Daniel Girard <dgirard@girardsharp.com>  
Cc: Sean Duddy <skd@kellerlenkner.com>  
Subject: RE: Intuit Mediation  

EXTERNAL EMAIL  

Counsel: 

The motion for preliminary approval of a class settlement filed in In re Intuit Free File Litigation references 
a “confidential side letter” that apparently gives Intuit the right to terminate the proposed settlement if 
the number of opt-outs exceeds a number agreed upon between Intuit and the interim class counsel. 
The letter is also incorporated as part of the settlement agreement at § XI.b.ii.  

Would you please provide us with a copy of the side letter so we can better understand the arrangement 
you each negotiated for our clients? We will, of course, sign an appropriate protective order to maintain 
the confidential nature of the side letter agreement. 

Best regards, 

Ben 

Ben Whiting
Partner 
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February 10, 2020
RODGER R. COLE EMAIL: RCOLE@FENWICK.COM 

Direct Dial: +1 650-335-7603 

VIA EMAIL (SHONECKA@ADR.ORG) 

Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
International Centre for Dispute Resolutions 
1301 Atwood Ave., Suite 211N 
Johnston, RI 02919 

Re: AAA Case Number 01-19-0003-1980  
Rule 9(b) Notice of Election for Small Claims Court 
Request for Individualized Case Numbers/Invoices 

Dear Mr. Shoneck: 

Intuit is committed to providing prompt and fair adjudication of claims brought by its 
customers.  In most cases, arbitration provides Intuit’s customers with a cost-effective and 
efficient venue for fair and impartial resolution of any disputes.  Here, however, the Keller 
Lenkner law firm has submitted over 10,000 claims to the AAA, the vast majority of which are 
frivolous. In fact, many of the claims that Keller Lenkner has brought involve claimants who 
have not used TurboTax, who paid Intuit nothing to file their taxes, or whose demands suffer 
similar fundamental defects that render their claims frivolous on their face. 

In addition, Intuit is concerned that its customers might be required to bear substantial 
fees for these frivolous claims; that it could take years for these claims to be resolved; that these 
claims constitute a de facto representative proceeding in violation of the TurboTax Terms of 
Service; and that the arbitration fees alone, especially in light of the many frivolous claims, 
would dwarf the total amount paid by these claimants to file their taxes using a TurboTax 
product. 

Thus, pursuant to Rule 9(b) of the Consumer Arbitration Rules, and consistent with 
clearly articulated AAA principles, this letter serves as written notice that Intuit elects to have the 
claims set forth on Exhibit A decided by a small claims court.  For clarity, Intuit is not making 
this election with respect to the claims set forth on Exhibit B, which will remain in arbitration. 

Background 

TurboTax customers agree to resolve their disputes with Intuit through either individual 
arbitration or in small claims court.  Intuit offers the arbitration option because, as noted above, 
arbitration provides Intuit’s customers with an efficient and cost-effective venue for fair and 
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impartial resolution of disputes.  Intuit requires that any matter submitted for arbitration be filed 
with the AAA and governed by AAA rules. 

Rule 9 of the AAA consumer rules, entitled the “Small Claims Option,” permits either 
party “to take the claim to [small claims] court.”  More specifically, Rule 9(b) applies at this 
juncture: “[a]fter a case is filed with the AAA, but before the arbitrator is formally appointed to 
the case by the AAA.” During this time, the Rule provides, “a party can send a written notice to 
the opposing party and the AAA that it wants the case decided by a small claims court.”  The 
Rule further states that “[a]fter reviewing this notice, the AAA will administratively close the 
case.” 

The AAA also maintains a due process protocol that requires arbitration fees to “be 
administered on a rational [and] equitable” basis.  AAA Consumer Due Process Protocol, 
Statement of Principles, Principle 6—Reasonable Cost.  Similarly, the AAA recognizes that “the 
least expensive and most efficient alternative for resolution of claims for minor amounts of 
money often lies in small claims courts.”  Id. Principle 5—Small Claims (Reporter’s Comments). 

Keller Lenkner’s Abuse of the Arbitration Process  

On October 1, 2019, Keller Lenkner submitted to the AAA 1,000 claims against Intuit, 
purportedly on behalf of individual TurboTax customers, with each demand alleging exactly the 
same thing.  Intuit carefully reviewed each of these claims and, on January 17, 2020, explained 
to Keller Lenkner that the majority of the claims are frivolous, including claimants who are not 
Intuit customers or who used TurboTax completely for free. Rather than cure these defects, on 
January 28, 2020, Keller Lenkner filed an additional 9,497 claims, each one again alleging the 
very same cut-and-paste allegations as the initial 1,000.  Intuit understands that, as with the first 
1,000 claims, the majority of these claims are also frivolous.  Keller Lenkner has indicated that it 
may file an additional 30,000 claims—or more—in the future.  The tactics that Keller Lenkner 
has chosen to employ in this consumer matter directly contradict the AAA’s consumer due 
process protections, and the fees they seek to impose (to arbitrate countless frivolous claims) are 
neither “rational” nor “equitable.” 

In this matter, arbitration, unlike small claims court, is not “the least expensive and most 
efficient alternative for resolution,” especially given the small amount of alleged damages at 
issue. To the contrary, arbitration here is likely to be expensive for both Intuit and its customers.  
It will be expensive for Intuit’s customers who were likely not adequately advised about the 
ramifications of filing frivolous arbitration demands.  To be clear, these are not claims where 
Intuit simply disagrees with the claimant’s theory of liability.  Rather, thousands of the claims 
filed by Keller Lenkner were brought in the name of low- and moderate-income customers 
who—according to their lawyers—claim to have been deceived into paying to use TurboTax, but 
who actually filed their taxes for free. As a result, these same customers may now find 
themselves on the hook for thousands of dollars in fees and expenses under the AAA rules, 
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which, as you know, permit the arbitrator to assess the fees for a frivolous claim to the claimant.  
Arbitration likewise will be expensive for Intuit because the AAA’s arbitration fees far exceed 
the maximum scope of Intuit’s liability even if every single claimant’s claim were credited in 
full. 

As to efficiency, it is not clear that the AAA has the capacity to resolve the massive 
number of demands at issue here without significant delay for Intuit and its customers.  Notably, 
all of last year, the AAA consumer group administered fewer than 6,000 cases.  AAA, 2018 
Annual Report (May 2019) at 11 (“The Consumer Group administered more than 5,000 cases in 
2018.”) The numbers were even lower the year before.  AAA, 2017 Annual Report (May 2018) 
at 11 (“The Consumer Team provided case administration for over 4,000 disputes in 2017.”).  
We understand that the AAA is in the process of reviewing its protocols regarding mass-
arbitration filings. As a long-time subscriber to AAA’s services and a strong believer in the 
merits of arbitration, Intuit is supportive of those efforts.  Indeed, this case—involving thousands 
of frivolous claims—is a textbook example of why reforms are urgently needed.  Absent such 
reforms, it does not appear that the AAA is prepared to address mass filings in a timely manner.  
Individualized resolution in small claims court, by contrast, will provide for the quick resolution 
of any legitimate disputes that Intuit’s customers deserve.  

Another principle factor driving Intuit’s decision to have most of these claims decided by 
small claims courts is that these nearly 10,500 identical claims constitute a de facto 
representative proceeding in violation of the TurboTax Terms of Service.  Pursuant to those 
Terms, TurboTax users agree that they will not bring an action as a “plaintiff or class member in 
any purported class or representative proceeding.” Intuit TY 2018 TurboTax Terms of Service 
at 3 (emphasis added).  Although these claimants have “nominally filed their arbitration demands 
as individuals,” those demands “bear all the critical hallmarks of class and representative 
actions.”  AT&T v. Bernardi, 2011 WL 5079549, at 6* (N.D. Cal. 2011); see also AT&T Mobility 
LLC v. Smith, 2011 WL 5924460 (E.D. Pa. Oct. 7, 2011).1 

Additionally, under the current AAA fee structure, the possible amount of fees in this 
matter is directly at odds with the AAA’s own due process protocol, which, as explained, 
requires that arbitration fees “be administered on a rational [and] equitable” basis.  AAA, 
Principle 6. During tax years 2016, 2017, and 2018, the total amount paid by these claimants to 
file their taxes using a TurboTax product barely exceeds $2,000,000.  Pursuant to the current 
AAA fee schedule for consumer claims, if Intuit did not exercise its right under Rule 9(b), it 
would be required to pay a minimum of $33,590,400 in initial filing fees, case management fees, 
and arbitrator compensation to arbitrate these claims—nearly 17 times the maximum recoverable 
amount if every claimant were to prevail in full. Such a system is not rational or equitable. 

1 Thus, these claims should be administratively closed not only pursuant to the plain terms of 
Rule 9(b), but also because they clearly violate Intuit’s arbitration agreement.  
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AAA Rule 9(b) Election 

Fortunately, the AAA Consumer Rules provide a simple mechanism to address situations 
like this one: the Small Claims Option.  Intuit elects to have the claims set forth on Exhibit A 
(943 of the original 1,000 claims) decided by a small claims court, and to have the AAA close 
those cases. 

As to the remainder of the initial 1,000 demands (the 57 claims listed on Exhibit B), 
Intuit will timely pay its filing fees via wire transfer and will proceed to arbitrate each of them.  
Pursuant to Intuit’s Terms of Service and AAA Consumer Rules 44(c) and 55, Intuit reserves the 
right to seek reimbursement of its fees and costs associated with these arbitrations if, as Intuit 
expects, the arbitrator determines them to be frivolous.  Please advise Intuit as soon as arbitrators 
are appointed for these demands so that, pursuant to Rule 21, preliminary management hearings 
may promptly be scheduled. 

For the subsequently filed 9,497 claims, and for any others filed by Keller Lenkner 
against Intuit in the future, Intuit respectfully requests that the AAA provide a separate invoice 
and case number for each demand—information necessary for Intuit to requisition checks for 
payment.   

Sincerely, 

FENWICK & WEST LLP 

s/ Rodger R. Cole 

Rodger R. Cole 

RRC:cen 

cc: Warren Postman, Keller Lenkner (via-email (wdp@kellerlenkner.com)) 
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February 18, 2020 
RODGER R. COLE EMAIL: RCOLE@FENWICK.COM 

Direct Dial: +1 650-335-7603 

VIA EMAIL (SHONECKA@ADR.ORG) 

Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
International Centre for Dispute Resolutions 
1301 Atwood Ave., Suite 211N 
Johnston, RI 02919 

Re: AAA Case Number 01-19-0003-1980 
Response to February 12, 2020 letter from Mr. Ashley Keller 

Dear Mr. Shoneck: 

The strategy here is clear: to make the AAA complicit in a scheme to exploit the 
consumer-arbitration fee structure to extort a settlement payment from Intuit, no matter the 
interests of the claimants or the merits of the claims.  Because Keller Lenkner views the Small 
Claims Option only as an impediment to this strategy, and not as the vital dispute-resolution 
mechanism that it is, see AAA Consumer Due Process Protocol, Principle 5 (Small Claims), it is 
determined to evade Rule 9, whatever the cost to its clients.  That cynical scheme is not only 
transparent, it is legally indefensible.  Mr. Keller’s contention (at Ltr. 1) that the TurboTax 
Terms of Service “eliminat[e] Intuit’s right to invoke Rule 9(b)” flatly ignores the plain meaning 
of the Terms, as well as the AAA’s Consumer Arbitration Rules and Due Process Protocol.  
There is no conflict between the Terms and the AAA’s Rules, as Mr. Keller suggests, nor any 
ambiguity for an arbitrator to resolve.  To the contrary, the TurboTax Terms expressly 
incorporate the AAA Rules, including Rule 9(b), and carefully adhere to its Due Process 
Protocol. 

Pursuant to the TurboTax Terms, “[a]rbitration will be conducted by the American 
Arbitration Association (AAA) before a single AAA arbitrator under the AAA’s rules.” Intuit 
TY 2018 TurboTax Terms of Service at 3, ¶ 14 (emphasis added).  As Mr. Keller concedes, then, 
the AAA’s Rules are part of the TurboTax Terms. See Keller Feb. 12 Ltr. at 1 (recognizing that 
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“the parties incorporated [the AAA Rules] into their contract”).1  And the rule at issue here, Rule 
9(b), is clear on its face: At this juncture—“[a]fter a case is filed with the AAA, but before the 
arbitrator is formally appointed”—“the AAA will administratively close the case” upon written 
notice from either party “that it wants the case decided by a small claims court.”  AAA R-9(b) 
(emphasis added).  

To be sure, there is a different rule, Rule 9(c), under which an arbitrator is empowered to 
“determine if the case should be decided in arbitration or … in small claims court.”  AAA R-
9(c). But that rule applies “[a]fter the arbitrator is appointed,” id. (emphasis added), and 
therefore after all fees have come due.  Rule 9(b) affords no such discretion.  Intuit has “sen[t] a 
written notice … that it wants the case[s] decided by a small claims court”; the AAA must 
accordingly “close the case[s].”  AAA R-9(b). Were it otherwise—that is, if a claimant could 
require that an arbitrator determine Rule 9’s application simply by objecting to the Rule’s 
invocation—a claimant could effectively convert Rule 9(b) to Rule 9(c) whenever it pleased.  
Claimants could thus improperly compel defendants to pay substantial (and in this case wholly 
irrational) upfront costs and defeat the very purpose of the Small Claims Option.2 Besides, Rule 
9 does not relate to an arbitrator’s powers or duties, so its application is determined by the AAA.  
See AAA R-53. 

According to Mr. Keller, however, the AAA may not close the cases, as the plain text of 
Rule 9(b) requires, because the TurboTax Terms provide that disputes “will be resolved by 
binding arbitration,” “except that you may assert claims in small claims court if your claims 
qualify.” Intuit TY 2018 TurboTax Terms of Service at 3, ¶ 14 (emphasis added).  This 
provision, Mr. Keller insists (at Ltr. 1), “departs from the default [AAA] rules,” and converts 
Rule 9 to a unilateral option available only to claimants.  That is wrong.  The relevant provision 
in the TurboTax Terms instead serves to notify consumers (who may be unfamiliar with the 
AAA’s Rules and the rights afforded them under those Rules) that they may assert claims in 
small claims court instead of arbitrating their claims, should they qualify and wish to do so.  In 

1 See also AAA R-1(a)(1) (“The parties shall have made these Consumer Arbitration Rules 
(“Rules”) a part of their arbitration agreement whenever they have provided for arbitration by the 
American Arbitration Association (“AAA”), and . . . have specified that these Consumer 
Arbitration Rules shall apply.”); see also AAA R-1 (providing that in these circumstances, 
application of the AAA’s Rules “shall be an essential term of [the parties’] consumer 
agreement.” (emphasis added)). 
2 See Intuit Feb. 10 Ltr. at 2-3 (explaining that, if Intuit did not exercise its right under Rule 9(b), 
its arbitration costs would be “nearly 17 times the maximum recoverable amount if every 
claimant were to prevail in full,” and noting that the majority of claimants’ cut-and-paste 
demands are frivolous); AAA Consumer Due Process Protocol, Principle 5 (Small Claims, 
Reporter’s Comments) (recognizing that the Small Claims Option is intended to provide an 
efficient and inexpensive “alternative for resolution of claims for minor amounts of money”). 
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other words, it advises consumers of Rule 9(a), which permits claimants to “take their claims to 
small claims court without first filing with the AAA.”  AAA R-9(a).  Far from departing from 
the AAA’s Rules, this provision reflects precisely the notice required by the AAA’s Consumer 
Due Process Protocol. As Principle 11 (governing “Agreements to Arbitrate”) makes clear, 
“[c]onsumers should be given . . . notice of the option to make use of applicable small claims 
court procedures as an alternative to binding arbitration.”  AAA Consumer Due Process 
Protocol, Principle 11(c) (Agreements to Arbitrate).  That is just what the TurboTax Terms do— 
they do not waive Intuit’s rights under Rule 9, which permits “either party” to “take the claim to 
[small claims] court instead of arbitration.”  AAA R-9.3 

In fact, if Mr. Keller’s argument were correct—i.e., if the small-claims-court provision in 
the TurboTax Terms purported to establish a unilateral mechanism for claimants—the provision 
would violate the AAA Due Process Protocol.  As the AAA has explained, a “[k]ey [p]rovision[] 
of the Due Process Protocol” is that “[a]ll parties retain the right to seek relief in small claims 
court.” AAA Consumer Arbitration Fact Sheet (emphasis added).4  And where “an arbitration 
clause contains [a] material . . . violation of the Consumer Due Process Protocol,” the remedy is 
that the AAA “decline[s] administration of [the] arbitration demands.”  Id.; accord AAA R-1(d). 
Indeed, the AAA recently did just that in another case involving Keller Lenkner.5 If Mr. Keller’s 
reading of the TurboTax Terms were accurate, in other words, the AAA could not arbitrate any 
of the claims, including those that remain in arbitration.  See Intuit Feb. 10 Ltr., Ex. B.  This 

3 Where the TurboTax Terms do result in the waiver of a party’s right, they make that result 
crystal clear. See Intuit TY 2018 TurboTax Terms of Service at 3, ¶ 14 (“YOU AGREE THAT 
YOU AND INTUIT ARE EACH WAIVING THE RIGHT TO FILE A LAWSUIT AND THE 
RIGHT TO A TRIAL BY JURY.” (emphasis added)); see also id. (“YOU AGREE TO WAIVE 
THE RIGHT TO PARTICIPATE IN A CLASS ACTION OR LITIGATE ON A CLASS-WIDE 
BASIS. YOU AGREE THAT YOU HAVE EXPRESSLY AND KNOWINGLY WAIVED THESE 
RIGHTS.” (emphasis added)). 
4 https://info.adr.org/consumer-arbitration/; see also AAA Consumer Due Process Protocol, 
Principle 1 (Fundamentally-Fair Process & Reporter’s Comments) (“All parties are entitled to a 
fundamentally-fair ADR process,” including “access to small claims court.”); id. Principle 5 
(Small Claims) (“Consumer ADR Agreements should make it clear that all parties retain the 
right to seek relief in a small claims court for disputes or claims within the scope of its 
jurisdiction.”). 
5 See Ex. 2 at 2 (Decl. of Warren Postman), Mot. and Mem. of G. Pena, A. Rivera, and J. 
Leckerman for Leave to File Br. as Amici Curiae, In Re Daily Fantasy Sports Litig., No. 1:16-
md-02677-GAO (D. Mass Nov. 11, 2019) (Dkt. 400) (“AAA informed counsel for DraftKings 
[in an administrative teleconference] that, because the DraftKings arbitration agreement violates 
AAA’s Consumer Due Process Protocol, AAA will not administer any arbitrations involving 
claims against DraftKings unless DraftKings agrees to waive the two offending provisions in its 
agreement.”). 
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simply underscores why that reading is mistaken—as the AAA itself has already recognized.6 

Keller Lenkner’s attempt to weaponize the AAA’s fee structure is too clever by half.  The 
AAA’s Rules and policies guard against such extortionist schemes, and those provisions must be 
enforced.  If the AAA were to (wrongly) accept Mr. Keller’s reading of the Terms, the result 
under the Due Process Protocol would be the same as under Rule 9(b): the AAA would be 
required to close the cases.7 

Not surprisingly, Mr. Keller’s attempt (at Ltr. 2-3) to analogize this case to Abernathy v. 
DoorDash and Adams v. Postmates is likewise way off base.  Those cases do not involve small 
claims in the consumer context, but rather employers “forc[ing] arbitration clauses upon 
workers.” Keller Ltr. 3 (quoting Order at 7, DoorDash, No. 3:19-cv-07545 (N.D. Cal. Feb. 10, 
2020) (Dkt. 177)) (emphasis added).  Put differently, they have nothing to do with Rule 9 or the 
Small Claims Option, which (for good reason) is not available in the employment or commercial 
context.  But here, in the consumer context, small claims court often provides “the least 
expensive and most efficient alternative for resolution of claims for minor amounts of money.”  
AAA Consumer Due Process Protocol, Principle 5 (Small Claims, Reporter’s Comments).  The 
Small Claims Option is therefore a critical component of arbitration rules and processes 
themselves. See id.; AAA R-9. Intuit is not—as Keller Lenkner would have the AAA and 
Intuit’s customers believe—attempting to avoid an arbitration “contract it drafted,” Keller Ltr. 3; 
it is seeking to enforce its arbitration contract.  See supra pp. 1-2. 

As previously explained, Intuit’s invocation of Rule 9(b) in no way harms the affected 
claimants. It should instead inure to their benefit given the significant delay and substantial cost 
to many claimants likely to result if these claims remain in arbitration.  See Intuit Ltr. 2-3.  But 
claimants’ benefit is not Keller Lenkner’s concern.  Its business model, predicated on coercive 

6 See Acknowledgement of Receipt of a Demand for Arbitration, Macklin v. Intuit, No. 01-19-
0003-9601, at 3 (observing that “either party may choose to exercise the small claims option”); 
see also id., Attached Consumer Arbitration Reference Sheet (explaining that the AAA “reviews 
the parties’ arbitration clause” to “determine if the arbitration agreement substantially and 
materially complies with the due process standards of the Consumer Due Process Protocol”). 
7 Were the AAA to disregard its own Rules and policies here, the resulting action would exceed 
its powers—under circumstances, no less, in which the AAA itself stood to gain millions of 
dollars in fees. See 9 U.S.C. § 10(a) (Federal Arbitration Act authorizing vacatur of arbitral 
awards where “there was evident partiality . . . in the arbitrators” or “the arbitrators exceeded 
their powers”). 
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and extortionist tactics, is aimed at benefiting Keller Lenkner alone.8  The firm plainly did not 
conduct a diligent investigation of the claims, having filed thousands of frivolous demands.  See 
Intuit Ltr. 2.9 In doing so, the firm placed those claimants at risk of having to foot the bill for 
thousands of dollars in fees and expenses under the AAA Rules. Id. at 2-3.  And even after Intuit 
advised Keller Lenkner that many of the original 1,000 claims were frivolous, the firm filed an 
additional 9,497 claims with no further investigation.  (As Mr. Keller well knows, moreover, 
Intuit did not base its assessment only on claims for Tax Year 2018.  After conducting the careful 
and resource-intensive investigation that Keller Lenkner neglected to undertake, on January 24, 
2020, Intuit shared detailed aggregate data with Keller Lenkner revealing what Keller Lenkner’s 
own due diligence would have revealed: that a majority of all claims based on Tax Years 2016, 
2017, and 2018 were frivolous.)  Nor does it appear likely (or even plausible) that in under 48 
hours Kellner Lenkner communicated with all 943 affected claimants regarding Intuit’s 
invocation of Rule 9(b).10 Indeed, given the risks inherent in arbitrating many of these claims, it 
would be remarkable if all 943 claimants (once properly advised of those risks) believed that 
their interests were best served by objecting to small claims court—particularly when Keller 
Lenkner itself does not contest that small claims court provides an efficient and cost-effective 
venue for claimants.  And if the firm acted of its own accord (without input from its clients) in 
disputing Intuit’s invocation of Rule 9(b), that is yet another hallmark of exactly the sort of 
representative proceeding prohibited by the TurboTax Terms.  See Intuit TY2018 TurboTax 

8 On information and belief, Keller Lenkner has employed a retention agreement here similar to 
that used in its other cases, meaning that the firm stands to take roughly $750 off the top of any 
arbitral award—a sum exceeding the likely recovery of any claim here.  See Decl. of A. Unthank 
at 9, In re CenturyLink Sales Practices and Sec. Litig., No. 17-md-2795 (D. Minn. Jan. 10, 2020) 
(Dkt. 512). See also California Rule of Professional Conduct 1.5(a) (“A lawyer shall not make 
an agreement for, charge, or collect an unconscionable or illegal fee”); id. 1.5(b) (factors for 
unconscionability include “the amount of fee in proportion to the value of the services 
performed”).  By way of comparison, lead counsel in a certified class action can generally 
recover as fees no more than 30% of the total award or settlement amount. See Vizcaino v. 
Microsoft Corp., 290 F.3d 1043, 1047 (9th Cir. 2002). 
9 Contra California Rule of Professional Conduct 3.1 (“A lawyer shall not . . . bring or continue 
an action … without probable cause and for the purpose of harassing or maliciously injuring any 
person.”) 
10 See California Rule of Professional Conduct 1.4(a) (Communication with Clients). 
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Adam Shoneck 
February 18, 2020 
Page 6 

Terms of Service at 3, ¶ 14; AT&T Mobility LLC v. Bernardi, No. C 11-3992, 2011 WL 
5079549, at *6 (N.D. Cal. 2011).11 

For the reasons outlined above, Intuit has properly invoked Rule 9(b) as to 943 of the 
claims at issue, and Intuit has paid the filing fees for the 57 claims that remain in arbitration.12 

As before, Intuit asks that it be advised as soon as arbitrators are appointed for these demands so 
that, pursuant to Rule 21, preliminary management hearings may promptly be scheduled. 

Sincerely, 

FENWICK & WEST LLP 

s/ Rodger R. Cole 

Rodger R. Cole 

RRC:cen 

cc: Warren Postman, Keller Lenkner (via-email (wdp@kellerlenkner.com)) 

11 Mr. Keller asserts (at Ltr. 2) that this issue should be ignored here because “the court in Adams 
v. Postmates, Inc., No. 19-cv-3042, 2019 WL 6694737 (N.D. Cal. Oct. 22, 2019), properly 
rejected” a similar argument.  But in rejecting this point, the Postmates court rightly looked to 
the specifics of Postmates’ arbitration agreement, see id. at *6, which differs in key respects— 
including its delegation clause and terms governing representative proceedings—from the 
TurboTax Terms of Service.  See Epic Systems Corp. v. Lewis, 138 S. Ct. 1612, 1621 (2018) 
(“[W]e have often observed that the Arbitration Act requires courts ‘rigorously’ to ‘enforce 
arbitration agreements according to their terms, including terms that specify with whom the 
parties chose to arbitrate their disputes and the rules under which that arbitration will be 
conducted.’” (quoting Am. Express Co. v. Italian Colors Restaurant, 570 U.S. 228 (2013))). 
12 Keller Lenkner’s argument based on California Code of Civil Procedure § 1281.97 is therefore 
beside the point. But it is also wrong.  The TurboTax Terms expressly incorporate the Federal 
Arbitration Act’s procedural provisions, meaning that it—and not Section 1281.97—governs 
these claims. See Intuit TY2018 TurboTax Terms of Service at 3, ¶ 14 (“The Federal Arbitration 
Act governs the … enforcement of this provision.”).  
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P.O. Box 19609 
Johnston, RI 02919 

March 6, 2020 

Warren D. Postman, Esq. 
Keller Lenkner LLC 
150 N. Riverside Plaza 
Suite 4270 
Chicago, IL 60611 
Via Email to: wdp@kellerlenkner.com 

Laurence F. Pulgram, Esq. 
Fenwick & West, LLP 
555 California Street 
12th Floor 
San Francisco, CA 94104 
Via Email to: lpulgram@fenwick.com 

Case Number: 01-19-0003-1980 
Aaron Hammond 
-vs-
TurboTax, Intuit, Inc. 

Dear Counsel: 

The American Arbitration Association (AAA) is in receipt of letters dated February 10 and 18, 2020 from counsel 
for the Respondent and letters dated February 12 and 20, 2020 from counsel for the Claimants. The AAA has 
reviewed the parties’ contentions regarding the applicability R-9 of the Consumer Arbitration Rules (Consumer 
Rules) to these matters and determined that the issues presented are arbitrability disputes that must be resolved by 
an arbitrator(s). In order to move the matters forward, the AAA will proceed with administration of each 
individual case under the Consumer Rules. 

As additional cases have been filed, there are now 10,497 cases in which we have received the Claimants’ filing 
requirements. We have received payment from Respondent in the amount of $17,100 for 57 of these cases. In 
order to proceed forward with all matters, the balance of Respondent’s filing fees in the amount of $3,132,000 is 
now due on March 20, 2020. As these arbitration are subject to California Code of Civil Procedure 1281.97 and 
1281.98, payment must be received by April 19, 2020 or the AAA will close the parties’ cases. The AAA will not 
grant any extensions to this payment deadline. 

In the interest of providing the parties with an efficient process to determine this initial arbitrability issue, if 
parties agree, the AAA suggests the parties consider the appointment of a single arbitrator to determine this issue 
for all the disputes. The AAA can provide the parties a list of panelists to choose the arbitrator to consider the 
arbitrability issue on this caseload. We also continue to encourage the parties to consider conducting a global 
mediation process to potentially resolve all the disputes prior to the need for arbitration. The AAA has mediators 
available with considerable experience in assisting parties with the resolution of large groups of cases involving 
multiple parties. I am available for a call to discuss these options. 

Sincerely, 

Adam Shoneck 

EXHIBIT I-17 
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Assistant Vice President 
Direct Dial: (401)431-4798 
Email: shonecka@adr.org 
Fax: (866)644-0234 

cc: Ashley Keller, Esq. 
Sean Duddy, Esq. 
Tyler G. Newby, Esq. 
Rodger Cole, Esq. 
Blake Roberts, Esq. 
Nick Larry, Esq. 
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March 13, 2020
RODGER R. COLE EMAIL: RCOLE@FENWICK.COM 

Direct Dial: +1 650-335-7603 

VIA EMAIL (SHONECKA@ADR.ORG) 

Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
International Centre for Dispute Resolutions 
1301 Atwood Ave., Suite 211N 
Johnston, RI 02919 

Re: AAA Case Number 01-19-0003-1980 
Rule 9(b) Notice of Election for Small Claims Court and Response to March 6, 
2020 Letter from Adam Shoneck 

Dear Mr. Shoneck: 

Your March 6, 2020 letter is the first notice Intuit received that Claimants satisfied the 
filing requirements with respect to the 9,497 claims filed on January 28, 2020.1  Pursuant to Rule 
9(b), this letter serves as written notice that Intuit elects to have the claims set forth on Exhibit C 
decided by a small claims court. Intuit is not making this election with respect to the 504 claims 
set forth on Exhibit D, which will remain in arbitration.  Please open case numbers and send 
individual invoices for these matters, which should total $151,800 in initial fees.  We will submit 
this amount promptly. Please let us know when arbitrators are appointed. 

Your demand for payment of $2,980,200 in additional initial fees exceeds the AAA’s 
powers because it is contrary to the plain language of the Rules and Due Process Principles upon 
which Intuit relied. Accordingly, we respectfully request immediate review by the AAA 
Administrative Review Council or other appropriate senior leadership of the manifestly 
erroneous demand for these fees based on your assertion that “the applicability [of] R-9 of the 
Consumer Arbitration Rules … to these matters … present[s] [an] arbitrability dispute[] that 
must be resolved by an arbitrator(s).” 

Plain on its face, Rule 9(b) provides that “the AAA will administratively close the case” 
where, as here, a party sends “written notice” that it wants the case decided by a small claims 
court “before the arbitrator is formally appointed to the case by the AAA.”  AAA R-9(b) 
(emphasis added). And Rule 9(b), like all AAA Consumer Arbitration Rules, is part of the 
TurboTax Terms. See Intuit Feb. 18 Ltr. at 1; Keller Feb. 12 Ltr. at 1 (conceding that “the 
parties incorporated [the AAA Rules] into their contract”).  Intuit provided written notice that it 

1 Intuit has not received Demands for Arbitration for three putative claimants, as required by 
Rule 2(a)(1). Intuit will provide the names of these individuals to Keller Lenkner upon request. 
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Adam Shoneck 
March 13, 2020 
Page 2 

elected to have certain cases decided by a small claims court, and it did so before any arbitrator 
was formally appointed to the case by the AAA. Thus, your decision not to close the cases upon 
receiving this notice and instead to solicit Keller Lenkner’s “response” was in direct 
contravention of the AAA Rules—rules Intuit (and countless other companies) relied on in 
selecting the AAA to be its provider of consumer arbitration services.   

In any event, even if you were to accept Mr. Keller’s implausible reading of the 
arbitration agreement, the result would be the same.  If the TurboTax Terms were read to 
establish a unilateral small-claims mechanism available only to claimants, then those Terms 
clearly would violate the AAA Due Process Protocol, a “[k]ey [p]rovision[]” of which is that 
“[a]ll parties retain the right to seek relief in small claims court.” AAA Consumer Arbitration 
Fact Sheet (emphasis added).2  And where “an arbitration clause contains [a] material . . . 
violation[] of the Consumer Due Process Protocol,” the result commanded by the Protocol and 
Rules is that the AAA “decline[s] administration of [the] arbitration demands.”  Id.; accord AAA 
R-1(d); see also Intuit Feb. 18 Ltr. at 3-4 & nn.5-6.  There is accordingly no dispute relevant to 
the outcome of the administrative question here, because the cases must be closed under the 
Rules even if Mr. Keller’s reading of the contract were credited. 

Yet despite these clear-cut Rules and Due Process Principles (discussed nowhere in your 
March 6 letter), you parrot Mr. Keller’s alternative requested outcome: that the application of the 
Small Claims Option be construed as an arbitrability question for an arbitrator to decide.  
Compare Shoneck Mar. 6 Ltr., with Keller Feb. 12 Ltr. at 1. Under the AAA Rules, however, “it 
is up to the arbitrator to determine” the application of the Small Claims Option only “[a]fter the 
arbitrator is appointed.” AAA R-9(c) (emphasis added). No arbitrator has been appointed here, 
and before that critical step, Rule 9 requires that the AAA close the case if a party invokes the 
Small Claims Option. See AAA R-9(b). 

Your disregard of the AAA’s own Rules and Due Process Protocol—an error 
compounded by your failure to provide any reasoned basis for your decision—is quintessentially 
arbitrary action. And because that decision aligns with the AAA’s considerable financial self-
interest, it undermines the AAA’s reputation and role as a neutral ADR institution. Indeed, it 
“raise[s] justifiable doubt as to whether” you or the AAA “can remain impartial or independent,” 
AAA R-18(a), as the AAA stands to gain millions in fees, see id. (requiring disclosure of “any 

2 https://info.adr.org/consumer-arbitration/; see also AAA Consumer Due Process Protocol, 
Principle 1 (Fundamentally-Fair Process & Reporter’s Comments), Principle 5 (Small Claims).
Keller Lenkner’s argument is also untenable because it relies on language included in the 
TurboTax Terms to comply with express guidance from the AAA.  In stating that consumers 
“may assert claims in small claims court if [their] claims qualify,” Intuit TY 2018 TurboTax 
Terms of Service at 3, ¶ 14, the Terms provide consumers “notice of the option to make use of
applicable small claims court procedures as an alternative to binding arbitration,” exactly as the 
AAA Consumer Due Process Protocol requires, Principle 11(c) (Agreements to Arbitrate); see 
also Intuit Feb. 18 Ltr. at 2-3 & n.3. 
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Adam Shoneck 
March 13, 2020 
Page 3 

bias,” including “any financial interest” in the proceeding and “any past or present relationship 
with the parties or their representatives”). 

Intuit relied on the AAA’s Rules and Due Process Protocol when it selected the AAA to 
administer disputes between Intuit and its customers.  If the AAA sidesteps its responsibilities 
and fails to adhere to its own Rules and Protocol, it will become complicit in Keller Lenkner’s 
scheme. That scheme, to extort a ransom orders of magnitude greater than what could ever be 
obtained on the merits, is precisely the perversion of the arbitration process that Rule 9 exists to 
prevent. See Intuit Feb. 18 Ltr. at 4-5; Intuit Feb. 10 Ltr. at 2-3.3  The effect of your March 6 
letter, if allowed to stand, is that Intuit must forfeit millions of dollars in fees as the up-front 
price of answering the single threshold question of whether those fees were ever owed—a 
question already resolved, no less, by the AAA’s own Rules and Due Process Principles. Put 
another way, it will be the AAA itself that will have imposed harm on Intuit that exponentially 
exceeds the maximum potential damages at issue. 

This harm is clear and only continues to multiply. Indeed, apparently emboldened by 
your March 6 letter, on Wednesday, March 11, Keller Lenkner reportedly filed another 
approximately 34,000 identical demands against Intuit and has threatened to file upwards of 
50,000 more. Apart from its duty to adhere to its Rules, the AAA has a responsibility under its 
Due Process Principles to consider what is in the best interests of the parties, which are Intuit and 
the individual claimants—not Keller Lenkner, or the investors underwriting its business model, 
or the AAA itself. The AAA cannot willfully ignore the fact that these mass filings bear no 
indicia of a legitimate grievance from a customer seeking redress.  It is apparent that Keller 
Lenkner failed to conduct even a cursory investigation into the merits of these cut-and-paste 
demands (which may well be generated by an automated process).  Nor does it appear that the 
social-media advertising that is generating these filings advise about the risk of filing a frivolous 
claim or provide any other safeguard to ensure that the assertions being made would satisfy the 
basic requirements of Rule 11 of the Federal Rules of Civil Procedure.  In fact, Keller Lenkner 
has produced no proof that it ever even spoke over the phone to a single one of its purported 
90,000 claimants.  And despite the critical importance of Rule 9, see AAA Consumer Due 
Process Protocol, Principle 5 (Small Claims), it is a virtual certainty that no claimant was 
presented with the opportunity to have her claim resolved promptly in small claims court—rather 
than waiting what could be years for the AAA to adjudicate the claim, at a risk of substantial fees 
that may be imposed on claimants who have (at Keller Lenkner’s direction) asserted frivolous 
claims. 

This case is an important one, not just for Intuit but for all companies that have relied to 
their detriment on the AAA’s representations about its consumer arbitration process.  Indeed, it 
tests the AAA’s commitment to its Rules and Due Process Principles, including its foundational 

3 Notably, even if paid, none of this ransom appears destined to be shared with the claimants
Keller Lenkner purports to represent. Intuit Feb. 18 Ltr. at 4-5 & n.8.    
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Adam Shoneck 
March 13, 2020 
Page 4 

assurance that “[a]ll parties are entitled to a fundamentally-fair ADR process.”  AAA Consumer 
Due Process Protocol, Principle 1 (Fundamentally-Fair Process). The AAA should be estopped 
from ignoring its own administrative Rules, but at the very least, and so the record of decision is 
clear to any subsequent factfinder, fair process requires a “written explanation of the basis” for 
your determination, id. Principle 15 (Arbitration Awards), and an opportunity for review.  The 
decision whether to apply the plain terms of the AAA’s Consumer Arbitration Rules and Due 
Process Principles is not an arbitrability question; it is a basic administrative issue concerning 
whether these claims (as to which Intuit has invoked its right under Rule 9(b)) are properly 
before the AAA.  Review by the AAA Administrative Review Council is therefore essential in 
this case to “uphold[] the integrity of the arbitration process and reinforc[e] the parties’ 
confidence in the process.”  See Administrative Review Counsel, Review Standards, at 1.4  Such 
review is also in Claimants’ interest to ensure the finality of any arbitration, as the Federal 
Arbitration Act authorizes the vacatur of arbitral awards where “there was evident partiality” or 
“the arbitrators exceeded their powers.” 9 U.S.C. §10(a). 

Beyond these fundamental procedural concerns, proceeding in accordance with your 
March 6 letter is inappropriate for other reasons.  

First, because your letter was the first Intuit has heard of Claimants meeting their filing 
obligations with respect to the 9,497 claims submitted on January 28, 2020, Intuit was not 
previously afforded an opportunity to invoke Rule 9(b)’s Small Claims Option as to those 
demands. Keller Lenkner cannot therefore have communicated Intuit’s small-claims-court 
election to these additional claimants—a communication required by the AAA’s Due Process 
Protocol. See Principle 2 (Access to Information Regarding ADR Program) (“After a dispute 
arises, Consumers should have access to all information necessary for effective participation in 
ADR.”). 

Second, if Keller Lenkner is not communicating such critical information to its clients 
(but rather objecting to Intuit’s invocation of Rule 9(b) without input from its clients), that 
underscores that these more than 10,000 claims are in fact a representative proceeding prohibited 
by the TurboTax Terms. See Intuit Feb. 18 Ltr. at 5. 

Third, despite Intuit’s request that the AAA treat the subsequently filed 9,497 claims as 
separate, individual claims and thus “provide a separate invoice and case number for each 
demand,” Intuit Feb. 10 Ltr. at 4, you have administered these claims much like Keller Lenkner 
has treated them: as a representative action requiring only a single case number (plainly in 
violation of the Terms). Your March 6 letter suggests that you have also construed Intuit’s 

4 https://adr.org/sites/default/files/document_repository/AAA_AdminReviewCounsel_Standards.
pdf. 
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Adam Shoneck 
March 13, 2020 
Page 5 

previous invocation of Rule 9(b) (as to a subset of the 1,000 originally filed demands) to apply to 
all subsequently filed related demands. That is improper.5 

Intuit therefore reiterates its request that, before proceeding with the later-filed 9,497 
claims, you provide a separate invoice and case number for each demand.  As explained above, 
Intuit also requests that you provide a written explanation for your determination that the 
applicability of Rule 9(b) presents an arbitrability question, as well as an opportunity for Intuit to 
seek review of that determination before the AAA Administrative Review Council or other 
appropriate senior leadership. 

Sincerely, 

FENWICK & WEST LLP 

s/ Rodger R. Cole 

Rodger R. Cole 

RRC:cen 

cc: Warren Postman, Keller Lenkner, (via-email (wdp@kellerlenkner.com)) 
Christine Newhall, Senior Vice President, AAA, (via email (NewhallC@adr.org)) 
Eric P. Tuchmann, General Counsel, AAA (via email (TuchmannE@adr.org)) 

5 The suggestion in your letter that all of these claims are subject to California Code of Civil 
Procedure 1281.97 and 1281.98 is similarly flawed.  For reasons previously explained, these
laws have no application to any of these cases, see Intuit Feb. 18 Ltr. at 5 n.12, but there is no
basis to even assert that they apply to the vast majority of the claims here, which are brought by 
non-California residents. 
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March 31, 2020
RODGER R. COLE EMAIL: RCOLE@FENWICK.COM 

Direct Dial: +1 650-335-7603 

VIA EMAIL (SHONECKA@ADR.ORG) 

Mr. Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
International Centre for Dispute Resolutions 
1301 Atwood Ave., Suite 211N 
Johnston, RI 02919 

Re: AAA Case Number 01-19-0003-1980 
Response to March 30, 2020 letter from Mr. Ashley Keller 

Dear Mr. Shoneck: 

As with Keller Lenkner’s previous letters, yesterday’s submission fails to acknowledge, 
let alone engage with, Intuit’s straightforward arguments as to why the AAA must close the 
cases at issue. Mr. Keller instead insists that the AAA need not take any further action because it 
already supplied a clear “rationale” for its decision, i.e., that application of Rule 9(b) is an 
“issue[] of arbitrability, and must therefore be submitted to an arbitrator.” Keller Mar. 30 Ltr. at 
1. But as even Keller Lenkner acknowledges, that unsupported assertion was the AAA’s 
preliminary decision, not a “reason for its decision,” id.; see also id. (the AAA “concluded that 
‘the issues presented are arbitrability disputes’”) (emphasis added).  And as Intuit has explained, 
that conclusion is foreclosed by the clear text of the AAA’s own Rules and Due Process 
Protocol. 

By its terms, Rule 9(b) applies “[a]fter a case is filed with the AAA, but before the 
arbitrator is formally appointed.” AAA R-9(b) (emphasis added). At this juncture, the Rule 
states, “the AAA will administratively close the case” upon written notice from either party that 
it wants the case decided by a small claims court. Id. (emphasis added).  Pursuant to the plain 
language of Rule 9(b), in other words, application of the Rule is not a question of arbitrability; it 
governs before any arbitrator is appointed and affords the AAA no discretion.  The very next 
provision confirms this conclusion: Under Rule 9(c), which applies “[a]fter the arbitrator is 
appointed,” it is then “up to the arbitrator to determine if the case should be decided in 
arbitration or … in small claims court.”  AAA R-9(c) (emphasis added). Rule 14 is accordingly 
no help to Keller Lenker, as it simply reinforces the undisputed principle that once an arbitrator 
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Mr. Adam Shoneck 
March 31, 2020 
Page 2 

is appointed, that arbitrator has “the power to rule on his or her own jurisdiction,” AAA R-
14(a).1 

Lacking any response to the plain text of these rules, Keller Lenkner has urged the AAA 
to ignore them on the ground that the TurboTax Terms permit only claimants to invoke the Small 
Claims Option. See Keller Mar. 30 Ltr. at 1-2; Keller Feb. 12 Ltr. at 1.  Intuit has explained why 
that interpretation is untenable, see Intuit Feb. 18 Ltr. at 2-4—including that the clause Keller 
Lenkner identifies as the sole basis for its argument reflects exactly the notice required by (and 
included in the TurboTax Terms to comply with) the AAA’s Due Process Protocol, see id. at 2-3; 
Intuit Mar. 13 Ltr. at 2 n.2; AAA Consumer Due Process Protocol, Principle 11(c) (Agreements 
to Arbitrate). And Keller Lenkner has no answer to the fact that, even if the AAA were to accept 
Keller Lenkner’s implausible view that the TurboTax Terms establish a unilateral small-claims 
mechanism, the result would be the same as under Rule 9(b): Such a provision would constitute 
a material violation of the Due Process Protocol, requiring the AAA to close the cases.  See Intuit 
Feb. 18 Ltr. at 3-4; Intuit Mar. 13 Ltr. at 2. Indeed, the same result would obtain under Keller 
Lenkner’s absurd hypothetical—in which Intuit expressly agrees that it “shall not be allowed to 
invoke Consumer Rule 9,” Keller Mar. 30 Ltr. at 2—because such an agreement would plainly 
fail to pass muster under the AAA’s basic due process standards, see Intuit Feb. 18 Ltr. at 4 n.6 
(discussing the AAA’s process of reviewing arbitration agreements for due process compliance); 
see also id. at 3 & n.4. That should be the end of this dispute. 

That Keller Lenkner continues to ignore the AAA’s Due Process principles is no surprise, 
however, given its position that its attorney-client relationship with TurboTax customers “is of 
no concern to opposing counsel.”  Keller Mar. 30 Ltr. at 2. For one thing, whether Keller 
Lenkner is communicating critical information to its clients (or simply acting of its own accord 
without client input) bears heavily on whether these more than 10,000 cut-and-paste claims are 
in fact a representative proceeding in violation of the TurboTax Terms.  See Intuit Feb. 18 Ltr. at 
5-6. For another, whether Keller Lenkner is charging TurboTax customers an unconscionable 
fee and/or failing to inform them of the significant risks of filing frivolous arbitration demands, 
see id. at 4-5 & n.8, is indeed “of concern” to Intuit—and it should be of concern to the AAA as 
well, see Intuit Mar. 13 Ltr. at 3-4; AAA Consumer Due Process Protocol, Principle 2 (Access to 
Information Regarding ADR Program). 

1 Of course, even if there were a conflict between Rule 9(b) and Rule 14, under familiar 
principles of contract and statutory interpretation, Rule 9(b)’s specificity would trump the 
general statement found in Rule 14. See, e.g., RadLAX Gateway Hotel, LLC v. Amalgamated 
Bank, 566 U.S. 639, 645 (2012) (recognizing the “commonplace” principle that “the specific 
governs the general”); Iqbal v. Ziadeh, 10 Cal. App. 5th 1, 12 (2017) (“Where general and 
specific [contractual] provisions are inconsistent, the specific provision controls.”). 
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Mr. Adam Shoneck 
March 31, 2020 
Page 3 

For the reasons explained, Intuit respectfully requests that you reverse the preliminary 
decision set forth in your March 6 letter and close the cases Intuit has elected to have decided by 
a small claims court. Alternatively, Intuit requests immediate review of this matter by the AAA 
Administrative Review Council or other appropriate senior leadership. 

Sincerely, 

FENWICK & WEST LLP 

s/ Rodger R. Cole 

Rodger R. Cole 

RRC:cen 

cc: Warren Postman, Keller Lenkner, (via-email (wdp@kellerlenkner.com)) 
Christine Newhall, Senior Vice President, AAA, (via e-mail (NewhallC@adr.org)) 
Eric P. Tuchmann, General Counsel, AAA (via e-mail (TuchmannE@adr.org)) 
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P.O. Box 19609 
Johnston, RI 02919 

April 9, 2020 

Warren D. Postman, Esq. 
Keller Lenkner LLC 
150 N. Riverside Plaza 
Suite 4270 
Chicago, IL 60611 
Via Email to: wdp@kellerlenkner.com 

Laurence F. Pulgram, Esq. 
Fenwick & West, LLP 
555 California Street 
12th Floor 
San Francisco, CA 94104 
Via Email to: lpulgram@fenwick.com 

Case Number: 01-19-0003-1980 

Aaron Hammond 
-vs-
TurboTax, Intuit, Inc. 

Dear Counsel: 

The American Arbitration Association (AAA) is in receipt of letters dated March 13, and 31, 2020 from counsel 
from Respondents and a letter dated March 30, 2020 from counsel for Claimants regarding whether 9,936 of the 
10,497 cases filed may be withdrawn to small claims court in accordance with Rule 9 of the Consumer Arbitration 
Rules (Consumer Rules). 

The AAA has reviewed the parties’ contentions regarding the applicability of Rule 9. We have determined that 
the issues presented are arbitrability disputes that must be resolved by an arbitrator(s). In order to move the 
matters forward, the AAA will proceed with administration of each individual case under the Consumer Rules. 

During the telephone conference of April 3, 2020, the issue of whether the parties could raise the dispute 
regarding Rule 9 to the AAA’s Administrative Review Council (ARC) was discussed if the parties met all the 
filing requirements. In response, the parties are directed to the AAA Administrative Review Council Overview 
and Guidelines, which state: 

The Administrative Review Council (ARC or Council) will act as the administrative decision making 
authority for the AAA to resolve certain administrative issues arising on large, complex domestic cases. 
Administrative issues that should be submitted to the Council, as further outlined in Section D below, 
include objections to arbitrators, locale determinations and whether the filing requirements contained in the 
AAA’s Rules have been met. 

Because these are not large, complex domestic cases and the issue does not relate to objections to arbitrators, 
locale determinations or whether the filing requirements contained in the AAA’s Rules have been met, the ARC is 
not available to resolve the parties’ dispute regarding Rule 9. 
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As stated during the April 3 call, the Respondents’ filing fees in the amount of $3,132,000 is due no later than 
April 20, 2020. In accordance with California Code of Civil Procedure sections 1281.97 and 1291.98, if payment 
is not received by April 20, 2020, the AAA will close all cases for which full filing fees have not been received. 

Finally the parties’ arbitration agreement states “[p]ayment of all filing, administration and arbitrator fees and 
costs will be governed by the AAA’s rules, but if you are unable to pay any of them, Intuit will pay them for 
you.” Counsel for the claimants advised the AAA that twenty-seven claimants of the initial group of fifty-seven 
cases have indicated that they are unable to pay the administrative filing fee of $200; accordingly, Respondents 
will be billed for this amount on each of the cases as they move forward in order to avoid delaying administration. 

Sincerely, 

Adam Shoneck 
Assistant Vice President 
Direct Dial: (401)431-4798 
Email: shonecka@adr.org 
Fax: (866)644-0234 

cc: Ashley Keller, Esq. 
Jonathan Paikin, Esq. 
Sean Duddy, Esq. 
Tyler G. Newby, Esq. 
Rodger Cole, Esq. 
Blake Roberts, Esq. 
Nick Larry, Esq. 
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P.O. Box 19609 
Johnston, RI 02919 

April 24, 2020 

Warren D. Postman, Esq. 
Keller Lenkner LLC 
150 N. Riverside Plaza 
Suite 4270 
Chicago, IL 60611 
Via Email to: wdp@kellerlenkner.com 

Rodger Cole, Esq. 
Fenwick & West, LLP 
801 California Street 
Mountain View, CA 94041-2009 
Via Email to: rcole@fenwick.com 

Case Number: 01-19-0003-1980 
Aaron Hammond 
-vs-
TurboTax, Intuit, Inc. 

Dear Counsel: 

The American Arbitration Association (AAA) is in receipt of a letter from counsel for the respondent dated April 
20, 2020 and a letter from counsel for the claimants dated April 21, 2020.  These communications, in addition to 
the parties’ prior communications, reflect their disagreement about whether their disputes should be heard in 
arbitration or in small claims court. As stated in our letters of March 6th, 2020 and April 9th, 2020, the AAA 
views the parties’ disagreement regarding the interpretation and application of the small claims provision in the 
parties’ arbitration clause, R-9 of the Consumer Arbitration Rules, and the AAA’s Consumer Due Process 
Protocol as an arbitrability dispute. As with other cases filed with the AAA involving arbitrability disputes, the 
AAA will proceed with the administration of these cases so that the issue can be presented to the appointed 
arbitrators. Further, please be advised that the AAA will also abide by any court order directed to the parties 
specifying the manner in which the underlying arbitrations should, or should not, proceed.  The AAA is not a 
necessary or proper party to litigation relating to an arbitration being administered by the AAA. 

The AAA did conduct an administrative review of the parties’ arbitration agreement at the time of filing and 
determined that it substantially and materially complies with the due process standards of the Consumer Due 
Process Protocol. The AAA’s review of the arbitration clause is only an administrative review to determine 
whether the clause complies with the AAA’s minimum due process standards in consumer arbitrations and is not 
an opinion on whether the arbitration agreement, the contract, or any part of the contract is legally enforceable. 
The AAA will not be revisiting this administrative review of this arbitration agreement. 

As stated in our letter of April 9, 2020, the AAA’s Administrative Review Council is not available to the parties 
in these matters.  The reasoning was stated in that letter and the AAA has no further response. 

The claimants have met their filing requirements for all of the cases, including payment of all filing fees.  In light 
of the parties’ dispute over the language in the agreement that provides that the respondent will pay the filing fee 
for a claimant who indicates they cannot afford to pay the fee, that matter can be presented to an arbitrator upon 
their appointment. As such, payment of the claimants’ filing fees, for the 27 cases the AAA previously requested 
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from the respondent, is no longer due to the AAA at this time. 

As the AAA now has the filing fees from both parties, we are prepared to proceed with the administration of these 
matters. In accordance with the AAA’s normal course of case administration, we will not be placing the 
respondent’s filing fees into escrow or a segregated account and will apply them to the cases as they are initiated. 
However, the AAA will provide an accounting to a party regarding the fees that party has paid upon request. 
This will once again confirm that these cases will proceed as individual arbitrations, with individual parties and 
case numbers.  The AAA can issue the respondent an invoice confirming payment on individual arbitration cases, 
which will include the case number and the amount paid on each case. 

Finally, we note that the parties have directed their prior communications to the AAA’s General Counsel and one 
of the AAA’s Senior Vice Presidents.  As they are not the AAA administrator assigned to the management of the 
parties’ cases, they should not be included in the parties’ future communications regarding the cases.  We ask that 
the parties direct all communications to only the assigned case administrator(s) or myself.  Thank you in advance 
for your anticipated cooperation. 

Sincerely, 

Adam Shoneck 
Assistant Vice President 
Direct Dial: (401)431-4798 
Email: shonecka@adr.org 
Fax: (866)644-0234 

cc: Ashley Keller, Esq. 
Jonathan Paikin, Esq. 
Laurence F. Pulgram, Esq. 
Sean Duddy, Esq. 
Tyler G. Newby, Esq. 
Blake Roberts, Esq. 
Nick Larry, Esq. 
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April 29, 2020
RODGER R. COLE EMAIL: RCOLE@FENWICK.COM 

Direct Dial: +1 650-335-7603 

VIA EMAIL (SHONECKA@ADR.ORG) 

Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
International Centre for Dispute Resolutions 
1301 Atwood Ave., Suite 211N 
Johnston, RI 02919 

Re: Response to Initiation Letters Dated April 23 and 24, 2020 Re “TurboTax” 

Dear Mr. Shoneck: 

I am writing in response to thirty initiation letters sent to Intuit Inc. on April 23, 2020 and 
April 24, 2020 regarding certain TurboTax matters, and a related invoice sent to Intuit Inc. on 
April 24, 2020. 

AAA’s demand for payment of the case management fee ($1,400) and arbitrator 
compensation ($1,500) within 14 days of the initiation letter appears to be a mistake, as it is 
contrary to the AAA’s Rules.  Consumer Arbitration Rules, Costs of Arbitration, Amended and 
Effective September 1, 2018.  They provide that a nonrefundable case management fee of $1,400 
“will be assessed to the business 60 days after the date the AAA sends correspondence 
communicating the ‘answer’ due date to the parties or upon the appointment of an arbitrator, 
whichever comes first.”  See id. at Section (ii). Thus, the case management fee would be due 60 
days from the date of the initiation letters, or upon appointment of the arbitrator, which has not 
yet occurred. However, the initiation letters state that, “[w]hen appropriate fees and arbitrator 
compensation deposits are on hand, the AAA will administratively appoint an Arbitrator from 
the National Roster.” Given that process, the case management fee for the thirty claims should 
be due 60 days from the date of the initiation letters—June 22 and 23, 2020.  

As to the arbitrator compensation, the Rules provide that, “[o]nce a Preliminary 
Management Hearing is held by the arbitrator, the arbitrator is entitled to one-half of the 
arbitrator compensation rate.  Once evidentiary hearings are held or all the parties’ documents 
are submitted for a desk/documents-only arbitration, the arbitrator is entitled to the full amount 
of the arbitrator compensation rate.”  See id. at Section (iii).  This Rule suggests that the AAA’s 
demand for payment of the full amount of $1,500 (for a desk/documents-only arbitration) is also 
premature. By the text of the rules, one-half of that fee should be due after an arbitrator is 
appointed and a Preliminary Management Hearing is held, and the remaining half should be due 
after the evidentiary hearing is held or all the parties’ documents are submitted. As we have 
requested when AAA has abandoned the text of its own rules on prior occasions in these 
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Adam Shoneck 
April 29, 2020 
Page 2 

proceedings, Intuit respectfully requests that the AAA explain in writing its basis for departing 
from its own published procedures again here. 

Intuit therefore requests that the AAA provide clarification regarding the fee schedule for 
arbitration compensation and re-issue initiation letters with fee schedules that conform to the 
AAA’s Costs of Arbitration. 

Sincerely, 

FENWICK & WEST LLP 

s/ Rodger R. Cole 

Rodger R. Cole 

RRC:cen 

cc: Meghan Richardson (via e-mail (MeghanRichardson@adr.org)) 

Warren Postman, Keller Lenkner (via e-mail (wdp@kellerlenkner.com)) 
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P.O. Box 19609 
Johnston, RI 02919 

May 7, 2020 

Warren D. Postman, Esq. 
Keller Lenkner LLC 
150 North Riverside Plaza 
Suite 4270 
Chicago, IL 60611 
Via Email to: wdp@kellerlenkner.com 

Rodger Cole, Esq. 
Fenwick & West, LLP 
801 California Street 
Mountain View, CA 94041-2009 
Via Email to: rcole@fenwick.com 

Case Number: 01-19-0003-1980 
Aaron Hammond 
-vs-
TurboTax, Intuit, Inc. 

Dear Counsel: 

The American Arbitration Association (AAA) is in receipt of a letter dated April 29, 2020 from Mr. Cole. This 
letter will address the deadline for Respondent’s payment of the AAA’s Case Management Fee and its payment of 
deposits for arbitrator compensation and Hearing Fees. 

As noted in Mr. Cole’s letter, the Costs of Arbitration section of the Consumer Arbitration Rules (Consumer 
Rules) provides that the Business pay the Case Management Fee: “60 days after the date the AAA sends 
correspondence communicating the ‘answer’ due date to the parties or upon the appointment of the arbitrator, 
whichever comes first.” 

As the AAA is prepared to appoint arbitrators to the thirty cases recently initiated, our letters dated April 23 and 
24 set May 7th as the due date for Respondent to pay the Case Management Fee, deposits for arbitrator 
compensation and, where applicable, the Hearing Fee.  May 7th is the same date Respondent’s answers are due. 
However, based on Mr. Cole’s letter, we acknowledge that the Respondent is requesting the full 60 days from the 
April 23 and 24 letters to pay the Case Management Fees owed. 

Therefore, the AAA will set the due date for payment of the Case Management Fees to 60 days from the date that 
the April 23 and 24 letters were sent - meaning, the Case Management Fees are due either June 22 or June 23, 
2020 depending on whether the specific case letter was sent on April 23 or April 24. 

In terms of deposits for arbitrator compensation, R-6 of the Consumer Rules allows the AAA to “require the 
parties to deposit in advance of any hearings such sums of money as it decides are necessary to cover the expense 
of the arbitration, including the arbitrator’s fee, and shall render an accounting to the parties and return any 
unused money at the conclusion of the case.”  We are requesting Respondent pay the deposits for arbitrator 
compensation in advance of arbitrator appointment so that there is no delay scheduling the Preliminary 
Management Hearings once arbitrators are appointed. 
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The AAA encourages the parties to agree that all of the matters be resolved utilizing the Procedures for the 
Resolution of Disputes through Document Submission contained in the Consumer Rules.  In accordance with 
Consumer Rules R-1(g) and R-29, for matters in which there are no disclosed claims or counterclaims exceeding 
$25,000, these matters shall be resolved by the Procedures for the Resolution of Disputes through Document 
Submission contained in the Consumer Rules, unless any party requests an in-person or telephonic hearing or the 
arbitrator decides that a hearing is necessary. The deposits due for these matters are $1,500 per case.  However, 
in accordance with the Consumer Rules, should any party requests an in-person or telephonic hearing or the 
arbitrator decides that a hearing is necessary, the deposit will be $2,500 per estimated day of hearing and the 
Hearing Fee of $500 will also be owed. 

For matters in which there are disclosed claims or counterclaims exceeding $25,000, the deposits due is $2,500 
per case, unless the parties agree that the matters will proceed on documents-only in which case the deposits will 
be reduced to $1,500 per case.  For matters in which there are disclosed claims or counterclaims exceeding 
$25,000, the Hearing Fee of $500 are also owed. Please refer to the letters April 23 and 24 for the amount due on 
each matter. The AAA is setting the payment of deposits for arbitrator compensation and Hearing Fees on the 
same schedule as payment of the Case Management Fee, due either June 22 or June 23, 2020. Any unused 
deposits for arbitrator compensation will be returned at the conclusion of the case. Hearing Fees will also be 
refunded in accordance with the Costs of Arbitration section of the Consumer Arbitration Rules. 

The AAA will take the next administrative step, appointing an arbitrator to a case, once it receives the Case 
Management Fee, deposits for arbitrator compensation, and where applicable the Hearing Fee for that case. 
Further, as these arbitrations are subject to California Code of Civil Procedure 1281.97 and 1281.98, the Case 
Management Fees and deposits for arbitrator compensation must be received by July 22 or July 23, 2020 or the 
AAA will close the parties’ case. The AAA will not grant any extensions to these payment deadlines. 

The 60-day time-period for payment of the Case Management Fees contained in the Consumer Rules was 
designed to encourage parties to resolve their disputes early and without the need for further expense including 
arbitrator compensation. To assist with settlement, the AAA recommends the parties utilize the AAA’s Online 
Settlement Tool, which is available on each case through AAA WebFile®. I have attached information on the 
Settlement Tool. As previously advised, the parties are also encouraged to consider mediation at this time. The 
AAA can provide the parties with mediators with considerable experience in assisting parties with the resolution 
of large groups of cases involving multiple parties. 

Please note that all other deadlines set forth in our April 23 and 24 letters remain in place. 

Sincerely, 

Adam Shoneck 
Assistant Vice President 
Direct Dial: (401)431-4798 
Email: shonecka@adr.org 
Fax: (866)644-0234 

cc: Ashley Keller, Esq. 
Jonathan Paikin, Esq. 
Laurence F. Pulgram, Esq. 
Sean Duddy, Esq. 
Tyler G. Newby, Esq. 
Blake Roberts, Esq. 
Nick Larry, Esq. 
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May 12, 2020 
RODGER R. COLE EMAIL: RCOLE@FENWICK.COM 

Direct Dial: +1 650-335-7603 

VIA EMAIL (SHONECKA@ADR.ORG) 

Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
International Centre for Dispute Resolutions 
1301 Atwood Ave., Suite 211N 
Johnston, RI 02919 

Re: Aaron Hammond v. TurboTax, Intuit, Inc. - Case 01-19-0003-1980 

Dear Mr. Shoneck: 

This letter follows up on the issues discussed during the May 8, 2020 teleconference 
regarding efficiencies and costs in connection with the administration and adjudication of the 
10,497 pending claims. We respectfully request a detailed written response to each of the issues 
set forth below. 

First, we were pleased to learn that the AAA is interested in and willing to apply 
procedures that would expedite the pending claims and seek out efficiencies.  To that end, there 
is a single threshold legal question applicable to many, though not all, of the pending claims: 
whether to honor Intuit’s election to have those claims heard in small claims court pursuant to 
Rule 9(b). AAA Consumer Arb. R-9(b).  Resolving this threshold issue is where the AAA 
should look for efficiencies before taking any other steps, especially since this issue exists only 
because the AAA refuses to follow the plain text of its own Rule and Consumer Due Process 
Protocol. Indeed, the application of those rules will result in the vast majority of these claims 
being resolved by small claims courts rather than by the AAA. See, e.g., Consumer Due Process 
Protocol, Principle 6, Reporter’s Comments (“there is always the alternative of face-to-face 
hearing in small claims court.”).  With no explanation ever provided, you declared the question 
needs to be determined by an arbitrator and refused to allow Intuit an appeal to the 
Administrative Review Council, the body designated under the AAA’s Rules to hear such 
appeals. As a result, Intuit paid under protest nearly $3 million in initial fees that were not owed, 
which we asked the AAA to hold in escrow. 

Despite the AAA’s avowed interest in efficient procedures, including aggregating 
multiple claims before single arbitrators, your statements during the May 8 teleconference seem 
to indicate that the AAA may demand an additional $28,814,400 in arbitrator and administrator 
fees simply to adjudicate the plain text of the AAA’s own Rule 9,936 times.  That would be 
flatly contrary to the AAA’s Consumer Due Process Protocol Principles 1, 5 and 6. We urge the 
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Adam Shoneck 
May 12, 2020 
Page 2 

AAA to set forth a process in good faith for the prompt and cost-efficient resolution of this 
straightforward question. 

Second, the efficiencies that the AAA is proposing for administration of these cases 
should translate to significant cost savings for the parties.  The AAA is not treating these matters 
as 10,497 cases, but rather proposes to hold consolidated administrative hearings and to 
implement other streamlined processes and procedures.  Charging $14,695,800 (a flat $1,400 
administrative fee for each case) bears no relationship to the time that will be expended by AAA 
personnel on these matters, especially since the lawyers for the parties and legal theories in each 
case are the same. As we requested during the call, Intuit demands that the AAA track the time 
spent on these matters. Intuit also believes that the most appropriate process to provide 
reasonable compensation for services rendered is for the AAA to send monthly invoices 
reflecting a reasonable fee commensurate with actual time spent on these matters. See AAA 
Consumer Arb. Rule R-4 (“As a not-for-profit organization, the AAA charges fees to 
compensate it for the cost of providing administrative services.”) (emphasis added). 

Similarly, according to the AAA’s own fee statement, the $1,500 arbitrator deposit 
reflects 7 hours of arbitrator time reviewing document submissions of no more than 100 pages— 
an hourly rate of $214.  Time spent in excess of 7 hours is billed at a rate of $300 an hour.  If 
arbitrators are handling multiple cases, they will become familiar with the issues and almost 
certainly spend less than 7 hours per case.  Intuit therefore demands that arbitrators track the time 
spent on their matters, that a reasonable retainer amount be set and periodically replenished, and 
that monthly invoices from each arbitrator assigned to handle these matters are set at a $300 
hourly rate. We recognize this means that if an arbitrator actually spends 7 hours on a case, it 
would result in a $2,100 fee ($600 more than the flat rate), but we think it is exceedingly unlikely 
that arbitrators will spend more than a couple hours on any matter once they are familiar with the 
issues. The invoices will allow for tracking of amounts being deducted from the retainer to pay 
these fees. Please let us know the AAA’s position, and provide a written explanation of how the 
fees and deposits the AAA proposes relate to the fair value of the services it will be providing. 

These are not merely disputes between Intuit and the claimants.  To be sure, Keller 
Lenkner is using the threat of $30 million in AAA fees to coerce a settlement from Intuit that 
bears no relation to the small underlying potential liabilities of the claims themselves. And, 
under its standard retention agreement, Keller Lenkner is paid $750—multiples of the underlying 
potential liability for each claim—before the claimants they purport to represent receive anything 
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Adam Shoneck 
May 12, 2020 
Page 3 

at all.1 The transparency of Keller Lenkner’s scheme, and the harm it might cause to the actual 
claimants here, is all the more reason for the AAA to act responsibly and consistent with its own 
Rules and Due Process Procedures. 

You have asked us not to copy your supervisor or the General Counsel of the AAA on 
these issues. We continue to do so out of respect for the organization and out of concern that 
there may not be adequate appreciation of the business, reputational and legal risks at stake. 

We look forward to your written response and ask that you do so promptly because these 
important issues need to be resolved before these cases can proceed. 

Sincerely, 

FENWICK & WEST LLP 

s/ Rodger R. Cole 

Rodger R. Cole 

RRC:cen 

cc: Warren Postman, Keller Lenkner (via email (wdp@kellerlenkner.com)) 
Christine Newhall, Senior vice President, AAA (via email (NewhallC@adr.org)) 
Eric P. Tuchmann, General counsel, AAA (via eail (TuchmannE@adr.org)) 

1 These mass filings violate Intuit’s Terms of Service, which prohibit “ANY … REPRESENTATIVE 
PROCEEDING.”  Terms of Service, Section 14.  Each demand is substantively identical and devoid of any
individualized allegations or information about the claimant.  Each advances the same theory of liability and seeks 
the same types of relief.  The fact that the vast majority of the claims are frivolous—for example, because the 
taxpayer filed her taxes for free—further underscores the de facto representative nature of the proceeding here.
Moreover, the claimants appear to have no meaningful involvement in these arbitrations, rather the lawyers are the 
ones effectively “in charge.”  Blue Cross Blue Shield of Massachusetts, Inc. v. BCS Ins. Co., 671 F.3d 635, 640 (7th 
Cir. 2011).  

ActiveUS 179837801v.1 
EXHIBIT I-44 

CC Request for Official Notice - Attachment D

mailto:TuchmannE@adr.org
mailto:NewhallC@adr.org
mailto:wdp@kellerlenkner.com


Case 3:19-cv-02546-CRB Document 178-9 Filed 11/30/20 Page 46 of 59 

PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 211 of 333 * PUBLIC *; 

                         

 

 
 
 

 

 

 

 
 

 

  

 
 

 

 
 

 
 

May 19, 2020 

Mr. Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
1301 Atwood Ave, Suite 211N 
Johnston, RI 02919 
shonecka@adr.org 

Re: Arbitration Demands 

Dear Mr. Shoneck: 

Pursuant to your email of May 14, 2020, this letter responds to Intuit’s letter of May 12, 2020. Intuit’s 
letter rehashes for the third time Intuit’s argument for why AAA should decide that Claimants’ demands 
belong in small claims court, and it “demands” that AAA depart from its published fee schedule. In 
doing so, Intuit continues to ignore AAA’s previous determinations, distort AAA’s rules, and attempt to 
rewrite its own arbitration agreement through intimidation. 

First, the parties have already briefed Intuit’s small-claims-court argument multiple times and AAA 
has already decided the issue. AAA stated that it “views the parties’ disagreement regarding the 
interpretation and application of the small claims provision in the parties’ arbitration clause, R-9 of the 
Consumer Arbitration Rules, and the AAA’s Consumer Due Process Protocol as an arbitrability 
dispute,” and thus that it “will proceed with the administration of these cases so that the issue can be 
presented to the appointed arbitrators.” April 24 Letter at 1. When Intuit tried to consolidate Claimants’ 
individual cases into a single dispute before the Administrative Review Counsel, AAA refused to do 
so, explaining that Claimants’ individual cases are not a “large, complex domestic case[]” eligible for 
ARC review. April 9 Letter at 1. Intuit is not obligated to like that result, but AAA clearly provided a 
written explanation of its determinations. To suggest otherwise is belied by months of correspondence. 

Second, Intuit’s remarkable claim that applying its arbitration agreement as written would violate the 
Consumer Due Process Protocol is incorrect as a matter of text and common sense. For decades, 
consumers have argued that class waivers are unfair because the costs of individual arbitration often 
exceed the value of underlying claims, thus disincentivizing consumers from bringing those claims in 
arbitration. To blunt that objection, companies such as Intuit agreed by contract to bear the costs of 
individually arbitrating even low-value claims. Principle 6 of the Consumer Due Process Protocol, 
which Intuit cites but does not quote, recognizes precisely this obligation: 

Providers of goods and services should develop ADR programs which entail 
reasonable cost to Consumers based on the circumstances of the dispute, including, 
among other things, the size and nature of the claim, the nature of goods or services 
provided, and the ability of the Consumer to pay. In some cases, this may require the 
Provider to subsidize the process. 

(Emphases added). Principle 5, on which Intuit also relies, likewise reflects a concern for fairness to 
consumers. The text of that provision protects the right to “seek relief in a small claims court.” The 
Reporter’s Comments state that in drafting Principle 5, AAA’s “Advisory Committee concluded that 
access to small claims tribunals is an important right of Consumers which should not be waived by a 
pre-dispute ADR Agreement.” Intuit’s arbitration agreement complies with this principle; it provides 
Claimants the option to bring their claims in small claims court. 

Keller Lenkner LLC | 150 N. Riverside Plaza, Suite 4270, Chicago, IL 60606 | 312.741.5220 | kellerlenkner.com 
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Intuit required individual arbitration for low-value claims knowing full well that the cost of each individual 
arbitration would often be greater than the value of such claims. And although small claims court might 
be cheaper for Intuit, it would be more expensive for Claimants (who have a right to reimbursement of 
their fees in arbitration) and more cumbersome (as defendants often can appeal an adverse court 
decision). There is nothing unfair or inconsistent with the Consumer Due Process Protocol about 
holding Intuit to the terms of the contract it wrote and required its customers to sign. 

Third, Intuit mischaracterizes the parties’ May 8 administrative call with AAA. At no point during that 
call did AAA state that it would hold “consolidated administrative hearings” for Claimants’ individual 
arbitrations. Nor did AAA state that it would apply “streamlined processes and procedures” to 
Claimants’ individual arbitrations. AAA merely stated that it would efficiently assign multiple individual 
arbitrations to each arbitrator. That process is necessary to provide Claimants with the speedy access 
to arbitration they have been promised. Nothing about AAA’s chosen method of selecting arbitrators 
will deprive the parties of the individual arbitrations guaranteed by Intuit’s contract. 

Finally, although we ultimately defer to AAA regarding how it applies its fee schedule, we note that 
Intuit’s arguments and tone reflect a troubling view of arbitration, with implications beyond the specific 
individual arbitrations at issue here.   

Arbitration is a legitimate alternative to court because it offers a neutral forum with rules laid down in 
advance. Both parties agree to respect the decisions of the arbitral forum and arbitrators as binding— 
the legitimacy of the proceedings depends on that agreement. A respondent cannot unilaterally 
change the arbitral rules after a dispute arises, any more than it is allowed to change rules of procedure 
after a case is filed in court. Likewise, a respondent is not entitled to attack its chosen arbitral forum 
when it disagrees with administrative rulings, any more than it would lash out at a clerk of court.  

Intuit has consistently exhibited disrespect for arbitration and its chosen arbitral forum. Intuit would not 
“demand” that a judicial clerk modify a published fee schedule.1 May 12 Letter at 2. Intuit would not 
make baseless, unfounded accusations that a clerk of a court was acting based on a pecuniary conflict 
of interest. Intuit’s March 13 Letter at 2 (asserting that “[y]our disregard of the AAA’s own Rules and 
Due Process Protocol” “aligns with the AAA’s considerable financial self-interest[,] undermines the 
AAA’s reputation and role as a neutral ADR institution,” and “raise[s] justifiable doubt as to whether 
you or the AAA can remain impartial or independent.” (internal quotation marks omitted)). And Intuit 
would not ignore a court clerk’s instructions while making thinly veiled threats. May 12 Letter at 3 (“You 
have asked us not to copy your supervisor or the General Counsel of the AAA on these issues. We 
continue to do so out of respect for the organization and out of concern that there may not be adequate 
appreciation of the business, reputational and legal risks at stake.”). These attacks are inappropriate, 
and we urge Intuit to consider taking responsibility for the process it chose, rather than attempting to 
undermine its legitimacy at every turn. 

1 Intuit knew full well when it drafted its arbitration agreement that the AAA Consumer Rules impose 
flat fees in each individual consumer case. And flat fees will predictably be more expensive than hourly 
billing in some cases and less expensive than hourly billing in other cases. That fact is not an argument 
for departing from a flat fee schedule. Intuit and other respondents presumably do not “demand” to 
pay more than required under the fee schedule in the many cases in which flat fees fail to cover the 
time spent by AAA on a matter.   
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We have no doubt that AAA will continue to apply its rules neutrally and fairly. We look forward to 
moving past these threshold issues and proceeding with Claimants’ individual arbitrations in the 
prompt and efficient manner to which Intuit agreed in its contract. 

Sincerely, 

Ashley Keller 
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Northeast Case Management Center 
Neil Currie 

Vice President 
1301 Atwood Avenue, Suite 211N 

Johnston, RI 02919 
Telephone: (866)293-4053 

Fax: (866)644-0234 

May 27, 2020 

Warren D. Postman, Esq. 
Keller Lenkner LLC 
150 North Riverside Plaza 
Suite 4270 
Chicago, IL 60611 
Via Email to: wdp@kellerlenkner.com 

Rodger Cole, Esq. 
Fenwick & West, LLP 
801 California Street 
Mountain View, CA 94041-2009 
Via Email to: rcole@fenwick.com 

Case Number: 01-19-0003-1980 
Aaron Hammond 
-vs-
TurboTax, Intuit, Inc. 

Dear Counsel: 

The American Arbitration Association (AAA) is in receipt of a letter dated May 12, 2020 from Mr. Cole and a 
letter dated May 19, 2020 from Mr. Keller. As stated in our letter dated April 9, 2020, the AAA has reviewed the 
parties’ contentions regarding the applicability of Rule 9. We have determined that the issues presented are 
arbitrability disputes that must be resolved by an arbitrator(s) or by a court. As there is no party agreement to stay 
these matters and no court order staying these matters, the AAA will proceed with administration of each 
individual case under the Consumer Rules. Further, as stated in our letter dated April 9, 2020, the parties’ 
arbitrability disputes concerning Rule 9 is not an administrative determination within the scope of AAA’s 
Administrative Review Council’s authority.  

Mr. Cole’s letter dated May 12, 2020 raises a number of issues regarding the AAA’s administrative fees and 
arbitrator compensation. During the May 8, 2020 administrative conference call, the AAA suggested a number of 
ideas to facilitate administrative efficiencies such as: foregoing the preliminary hearing conference call on each 
case and instead agreeing on a standard form scheduling order, providing an agreed upon award template or 
proposed award forms for the arbitrator to adopt, allowing a special master to decide certain issues common to all 
cases, and presenting arguments to arbitrators who are hearing more than one case in a consolidated format. We 
encourage the parties to come to agreement on these suggested efficiencies.  If the parties reach agreement on any 
of the administrative efficiencies suggested by the AAA, the AAA will consider adjusting our administrative fees 
accordingly. However, if there is no party agreement as to administrative efficiencies reached before the payment 
deadlines set forth by the AAA, the payments owed will be in accordance with Costs of Arbitration section of the 
AAA’s Consumer Rules. Arbitrator compensation is also set forth in the Costs of Arbitration section of the 
AAA’s Consumer Rules, and unless there is party agreement otherwise, these matters will proceed in accordance 
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with the AAA’s Consumer Rules and its Costs of Arbitration. 

As discussed during the May 8, 2020 administrative conference call, the parties have requested that the AAA 
provide individual documentation for each of the matters filed by the claimants. The AAA will begin the 
administration of these cases by sending out one-hundred (100) initiation letters initially. 

The AAA will then send out the remaining letters as such: 

• 900 letters 
• 1500 letters 
• 2000 letters 
• 2500 letters 
• 3467 letters (in total 10,467 letters) 

If the parties wish to agree to a different initiation schedule please meet and confer and contact us with an agreed 
upon proposed process. The first 100 letters and billing will sent out during the week of June 1, 2020.    

Separately, the AAA will also send out a single invoice which will include the individual AAA case number, the 
claimant’s name, the respondent’s name, case management fee amount due and the due date for each of the cases 
in that weekly group. We would ask that payment for this single invoice be made in a single payment, which the 
AAA will then allocate to all of the cases in that invoice.  The due date for the payment of case management fees 
will be 60 days from the date of the initiation letter, which will be noted in the letter and the invoice. As these 
arbitration matters are subject to California law, California Code of Civil Procedure 1281.97 and 1281.98 will 
apply. If payment is not received within 30 days of this deadline, unless the Consumer pays the drafting party’s 
fees to proceed with the arbitration proceeding or obtains a court order compelling the drafting party to pay all 
arbitration fees that the drafting party is obligated to pay and the drafting party does pay those fees, the cases will 
be closed. 

Please be advised that unless the parties agree to appoint an arbitrator or to a process for appointing the arbitrator, 
the AAA expects to administratively appoint arbitrators to these matters in batches of 1,000 cases at a time. 
Arbitrator appointments will begin after the case management fee is paid or 60 days from the initiation letter, 
whichever comes first.  Any arbitrators administratively appointed by the AAA will be appointed from its 
National Roster. Once arbitrators are appointed, a deposit for arbitrator’s compensation must be submitted by the 
business and will be due within 15 calendar days from the date of the appointment.  An invoice will be provided 
separately for the deposit amounts that will be due upon the administrative appointment of the arbitrator.  As 
these arbitrations are subject to California law, California Code of Civil Procedure 1281.97 and 1281.98 will 
apply. If payment is not received within 30 days of this deadline, unless the Consumer pays the drafting party’s 
fees to proceed with the arbitration proceeding or obtains a court order compelling the drafting party to pay all 
arbitration fees that the drafting party is obligated to pay and the drafting party does pay those fees, the case will 
be closed. 

Arbitrator compensation for each case is as follows: 

• As per the Costs of Arbitration section of the Consumer Arbitration Rules (Rules), the Business shall pay 
the arbitrator’s compensation unless the consumer, post dispute, voluntarily elects to pay a portion of the 
arbitrator’s compensation. 

• Arbitrators serving on a desk/documents-only arbitration will receive compensation at a rate of $1,500 per 
case. Additional arbitrator compensation at a rate of $300 per hour will be billed to the business if 
document submissions and time for the arbitrator to review the submissions exceeds the limits detailed in 
the Costs of Arbitration section of the Rules. 

• Arbitrators serving on an in-person or telephonic hearing arbitration case will receive compensation at a 
rate of $2,500 per day of hearing per arbitrator. The arbitrator compensation encompasses one 
preliminary conference, one day of evidentiary hearing, and a final award. For cases with additional 
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The AAA is providing you the attached Consumer Arbitration Reference Sheet for more information about topics, 
such as AAA WebFile® and Cybersecurity and Privacy. Also, view our website at www.adr.org for additional 
information regarding the administration process. 

Finally, the AAA reiterates that the costs outlined here are based on each case filed being administered and 
decided individually, and that efficiencies and cost saving can be achieved through party agreement to the various 
means suggested by the AAA previously or by party agreement to aggregating cases that are heard by arbitrators. 

Sincerely, 

Adam Shoneck, on behalf of 
Meghan Richardson 
Manager of ADR Services 
Direct Dial: (401)537-6630 
Email: MeghanRichardson@adr.org 
Fax: (866)644-0234 

cc: Ashley Keller, Esq. 
Jonathan Paikin, Esq. 
Laurence F. Pulgram, Esq. 
Sean Duddy, Esq. 
Tyler G. Newby, Esq. 
Blake Roberts, Esq. 
Nick Larry, Esq. 
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Sean Duddy 

From: Adam Shoneck <shonecka@adr.org> 
Sent: Tuesday, June 9, 2020 2:23 PM 
To: Warren Postman; Ashley Keller; Nick Larry; Sean Duddy; 'rcole@fenwick.com'; 

'Jonathan.Paikin@wilmerhale.com'; 'tnewby@fenwick.com'; 'lpulgram@fenwick.com'; 
'blake.roberts@wilmerhale.com' 

Cc: Meghan Richardson 
Subject: Aaron Hammond v. TurboTax, Intuit, Inc. - Case 01-19-0003-1980 

Follow Up Flag: Follow up 
Flag Status: Flagged 
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Dear Counsel: 

This email will recap our call on Friday, June 5th. 

In response to Mr. Paikin’s inquiry regarding our administrative capacity to proceed with the cases as set forth in 
our May 27, 2020 letter, I indicated that we have leveraged additional technological capacity, but that from the 
parties’ perspective, each case will still proceed through the normal steps of administration as would any other
consumer matter. Mr. Paikin asked for clarification regarding these steps, which I provided; namely, that after 
appointment of the arbitrator, a preliminary conference call would be scheduled, during which a schedule for any 
briefing, motions, and discovery would be established. If the cases are to move to an in-person hearing, a tentative 
final hearing date may also be established during this call. After the preliminary conference call and any briefing, 
motions, and/or discovery, a final hearing would take place (for cases moving to an in-person hearing) or the 
parties would submit final briefs by a date set by the arbitrator (for documents-only hearings). The arbitrator 
would then have either thirty or fourteen days, respectively, to write the award. 

Mr. Paikin also inquired as to the arbitrator appointment process. As indicated in our May 27, 2020 letter, 
arbitrators will be appointed from the national roster. We will conduct efforts to pre-screen arbitrators, as we do 
for other cases in the normal course, to attempt to eliminate arbitrators who may be conflicted out of serving or 
who may not wish to serve. This effort should minimize the time spent during the actual appointment process for
each case. Mr. Paikin discussed arbitrator qualifications. I invited the parties to submit requested arbitrator 
qualifications to me in writing, and that we would do our best to accommodate those requests. Although it was not 
discussed on the call, I should indicate that unless specific arbitrator qualifications are clearly required by the 
parties’ arbitration clause, which is not the case here, or by party agreement, then pursuant to the Consumer 
Arbitration Rules the qualifications of an arbitrator are not a reason an arbitrator can be disqualified for serving on 
the case. 

Mr. Paikin asked whether AAA could provide a list of price reductions accompanying different procedural 
efficiencies to which the parties may agree. Before we can do that, it would be helpful to know the full extent of 
options the parties are considering, even if they have not agreed to actually implementing those options. As we 
have stressed since beginning this process, and as we continue to stress, we are very much willing to reduce costs 
wherever possible. This goal, however, must be weighed against our obligation as a neutral administrator, and we 
cannot impose procedures different from those outlined in the rules on parties who have not agreed to them. 

Sincerely, 

Adam Shoneck 
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June 10, 2020 

VIA EMAIL (SHONECKA@ADR.ORG) 

Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
International Centre for Dispute Resolutions 
1301 Atwood Ave., Suite 211N 
Johnston, RI 02919 

Re: Aaron Hammond v. TurboTax, Intuit Inc. - Case 01-19-0003-1980 

Dear Mr. Shoneck: 

This letter responds to your June 9 email. 

For the 10,497 pending claims, Intuit has paid $3,149,100 in initial filing fees; 
$2,979,900 of which was paid under protest because 9,933 of these cases should not be 
proceeding in arbitration under Rule 9(b) and the AAA’s Consumer Due Process Protocols.  
Although the AAA can provide no assurance that it will promptly administer these cases, it has 
taken steps to dramatically expedite its up-front billing procedures and indicated that over the 
next few weeks it will invoice an additional $14,695,800 in administrative fees to be followed by 
another $15,745,500 in arbitrator compensation.   

You state in your June 9 email that “we are very much willing to reduce costs wherever 
possible”, but that “[t]his goal must be weighed against our obligations as a neutral 
administrator, and we cannot impose procedures different from those outlined in the rules on 
parties who have not agreed to them.”  Four points in response. 

First, there is no judicial function being performed by the AAA in invoicing the amount 
of money it will collect for itself. Whether the AAA charges a $1,400 administrative fee or a 
$500 administrative fee has no bearing on the merits or on the AAA’s “obligations as a neutral.”   
Moreover, the AAA claims to be a non-profit.  According to its Form 990, its 2018 revenues 
were $108,104,189. The AAA is currently on track to charge $33,590,400 for these matters, 
$17,844,900 of which will go directly to the AAA.  In other words, more than approximately 
15% of the AAA’s annual revenues will be derived from these cases under the AAA’s current 
billing plans. But it does not appear reasonable to claim that the AAA’s operational costs have 
increased anywhere near this much from these matters.  Indeed, the Form 990 does not indicate 
any incremental costs associated with administering a particular arbitration.  The AAA has yet to 
provide any explanation for how the exorbitant fees it intends to charge relates to its actual costs 
to administer these matters.  
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Second, the claimants have no legitimate interest in the amounts billed to Intuit for these 
cases. The threat of $30 million plus in fees is, however, key to Keller Lenkner’s scheme to 
coerce a settlement that is exponentially greater than the $1 million in aggregate potential 
liability. Consistent with its “obligations as a neutral,” the AAA has a duty to ensure that its fee 
structure is not weaponized.  To do otherwise is the very opposite of neutrality. 

Third, while the AAA may not be able to “impose procedures different from those 
outlined in the rules,” you have acknowledged that it does have discretion under its Rules to 
adjust the fees it charges.  Even without any further process efficiencies, these cases are not 
being administered in the same manner as a one-time consumer arbitration.  You acknowledge, 
for instance, that the AAA has “leveraged additional technological capacity” and describes a pre-
screen arbitrator selection process.  Moreover, you indicated that the AAA is in the process of 
developing further process improvements to reduce the time and effort it expends on these 
matters. At least some portion of the cost savings inherent in economies of scale must be passed 
along. Intuit requested that the AAA track its time and is willing to pay a reasonable fee based 
on the hours actually spent by the AAA on this matter.  The AAA has yet to respond to that 
request or otherwise recognize the efficiencies realized from administration of these claims.    

Fourth, the AAA’s position that it will not reduce its fees until Keller Lenkner agrees to 
“procedures different from those outlined in the rules” is not tenable for at least three reasons. 

One, as an initial matter, $31,785,600 of these fees are being invoiced in direct 
contravention of the procedures outlined in Rule 9(b) and the Due Process Protocols.  Despite the 
magnitude of this extraordinary divergence, the AAA has never offered anything close to a 
reasoned explanation for its actions.  In any event, as previously requested, these fees need to be 
placed in escrow until this issue is resolved.   

Two, as set forth in point three above, the AAA has already acknowledged that its 
decision on what to charge is within its discretion and does not depend on any agreement 
between the parties.  The AAA has also acknowledged that substantial efficiencies have been 
and will be realized irrespective of any agreement between the parties.  Refusing to pass these 
savings along until Keller Lenkner agrees to other process efficiencies is not appropriate.   

Three, this is not a situation where parties are aligned to act in good faith to develop 
reasonable processes to reduce costs.  Keller Lenkner’s incentives are manifestly to the contrary, 
and its positions to date have aligned with its incentives.  For instance, Keller Lenkner would not 
agree to have the Rule 9(b) issue decided by a Special Master and instead insists on payment of 
tens of millions in fees to have the issue decided 9,933 times.  The AAA is not acting as a neutral 
by absolving itself of its responsibility to facilitate a fair and impartial process for the parties 
unless and until Keller Lenkner somehow agrees not to weaponize the AAA’s fees.  
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During our call, Keller Lenkner stated that it is acting in good faith and will agree to 
procedures to reduce fees.  There is reason for skepticism, but time will tell.  In any event, it is 
important that the AAA promptly provide a list of price reductions accompanying different 
procedural efficiencies to which the parties may agree.  Your response to this request does not 
advance the ball.  You stated: “Before we can do that, it would be helpful to know the full extent 
of options the parties are considering, even if they have not agreed to actually implementing 
those options.” It is not clear why that is so, but in any event, the full extent of the options 
under consideration are the ones the AAA has already laid out in its prior letters.  We are not 
aware of other options, but if the AAA has additional options to offer, we would consider those 
as well. 

We look forward to promptly receiving a list of price reductions that will accompany the 
options previously proposed. In addition, please respond to the other issues set forth above. 

Sincerely, 

Jonathan E. Paikin 

cc: Warren Postman, Keller Lenkner (via email (wdp@kellerlenkner.com)) 
Christine Newhall, Senior Vice President, AAA (via email (NewhallC@adr.org)) 
Eric P. Tuchmann, General Counsel, AAA (via email (TuchmannE@adr.org)) 
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RODGER R. COLE 
July 31, 2020 

EMAIL:  RCOLE@FENWICK.COM 
Direct Dial: +1 650-335-7603 

VIA EMAIL (SHONECKA@ADR.ORG) 
Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
International Centre for Dispute Resolutions 
1301 Atwood Ave., Suite 211N 
Johnston, RI 02919 

Re: TurboTax, Intuit Inc. - Rule 9(b) Notice of Election for Small Claims Court 

Dear Mr. Shoneck: 

The email correspondence between the AAA and the parties, dated July 30, 2020, is the 
first notice Intuit received that Claimants paid the filing fees for 31,054 of the 34,754 claims that 
were filed on March 11, 2020.  Keller Lenkner further indicated that it is withdrawing the 
remaining 3,700 claims.  Pursuant to Rule 9(b), this letter serves as written notice that Intuit 
elects to have the 31,054 claims set forth on Exhibit A decided by a small claims court. 

Rule 9(b) provides that “the AAA will administratively close the case” where, as here, a 
party sends “written notice” that it wants the case decided by a small claims court “before the 
arbitrator is formally appointed to the case by the AAA.”  AAA R-9(b) (emphasis added).  And 
Rule 9(b), like all AAA Consumer Arbitration Rules, is part of the TurboTax Terms.  See Intuit 
February 18 Ltr. at 1; Keller February 12 Ltr. at 1 (conceding that “the parties incorporated [the 
AAA Rules] into their contract”). As it did with its prior elections, Intuit is providing written 
notice that it elects to have certain cases decided by a small claims court, and it does so before 
any arbitrator has been formally appointed to the case by the AAA.  For the reasons identified in 
Intuit’s prior letters, dated February 10, 2020, February 18, 2020, March 13, 2020, and March 
31, 2020 (which are hereby incorporated by reference), the AAA Rules and Due Process 
Protocol require that the AAA close the cases identified in Exhibit A upon receiving this notice. 

Sincerely, 

FENWICK & WEST LLP 

s/ Rodger R. Cole 

Rodger R. Cole 

RRC:cen 

cc: Warren Postman, Keller Lenkner, (via e-mail (wdp@kellerlenkner,com)) 
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To: Sandy Sanford; shonecka@adr.org 
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Mr. Shoneck,  
 
This email responds to Intuit’s letter dated July 31. Intuit’s letter repeats the same arguments regarding small claims  
court that the parties have repeatedly briefed and that AAA already addressed with regard to the previously filed  
demands. In particular, AAA determined that these arguments present questions of arbitrability, which are for each  
claimant’s arbitrator to decide. For this reason, as well as the other reasons we have noted in our prior briefing, AAA  
should promptly invoice Intuit for its share of the filing fees for these demands so that claimants’ arbitrations may be  
initiated.  
 
Sincerely,  
 
Warren D. Postman 
Partner 

Keller | Lenkner 
1300 I Street, N.W., Suite 400E | Washington, D.C. 20005 
202.749.8334 | Website | Email  
 
 

From: Sandy Sanford <ssanford@fenwick.com>  
Date: Friday, July 31, 2020 at 5:46 PM  
To: "shonecka@adr.org" <shonecka@adr.org>  
Cc:Warren Postman <wdp@kellerlenkner.com>, "Jonathan.Paikin@wilmerhale.com"  
<Jonathan.Paikin@wilmerhale.com>, Rodger Cole <RCole@fenwick.com>, Molly Melcher  
<mmelcher@fenwick.com>, Joseph Belichick <JBelichick@fenwick.com>  
Subject: TurboTax, Intuit Inc. Rule 9(b) Notice of Election for Small Claims Court  
 

Please see attached.  
 

Fenwick  

Sandy Sanford  
Assistant to Joseph S. Belichick, Esq.  
Fenwick & West LLP  
Silicon Valley Center  
801 California Street  
Mountain View, CA 94041 1990  

 

 

(650) 943 5184  

ssanford@fenwick.com  
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Northeast Case Management Center 
Neil Currie 

Vice President 
1301 Atwood Avenue, Suite 211N 

Johnston, RI 02919 
Telephone: (866)293-4053 

Fax: (866)644-0234 

August 14, 2020 

Warren D. Postman, Esq. 
Keller Lenkner LLC Rodger Cole, Esq. 
150 North Riverside Plaza Fenwick & West, LLP 
Suite 4270 801 California Street 
Chicago, IL 60611 Mountain View, CA 94041-2009 
Via Email to: wdp@kellerlenkner.com Via Email to: rcole@fenwick.com 

Dear Counsel: 

The American Arbitration Association (AAA) is in receipt of Respondents’ letter dated July 31, 2020 and 
Claimants’ email dated August 3, 2020 regarding whether the 31,0541 cases recently filed by Claimants2 may be 
withdrawn to small claims court in accordance with Rule 9 of the Consumer Arbitration Rules (Consumer Rules). 

The AAA has reviewed the parties’ contentions regarding the applicability of Rule 9. We have determined that the 
issues presented are arbitrability disputes that must be resolved by an arbitrator(s). In order to move the matters 
forward, the AAA will proceed with administration of each individual case under the Consumer Rules. 

This will acknowledge receipt of payment from Claimants on July 29, 2020 in the amount of $6,211,000.00. This 
payment covers the $200.00 initial administrative fee due from the consumer party on each of the 31,054 cases as 
per the Consumer Rules. 

We have gone through the cases and identified 35 claims that appear to be duplicate filings. At this time, we request 
that Respondents remit payment in the amount of $9,305,700.00. This payment covers the $300 initial 
administrative fee due from the business party on each of the 31,019 cases as per the Consumer Rules. Payment 
should be submitted on or before September 4, 2020. 

In accordance with California Code of Civil Procedure sections 1281.97 and 1291.98, if payment is not received by 
September 14, 2020, the AAA will close all cases for which full filing fees have not been received. 

Sincerely, 

/s/ 
Adam Shoneck 
Assistant Vice President 
American Arbitration Association 
1301 Atwood Ave, Suite 211N, Johnston, RI 02919 
Telephone: 401 431 
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Intuit, Inc. vs.
Transcript of Proceedings 9,933 Individuals 

1 THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

2 FOR THE COUNTY OF LOS ANGELES 

3 DEPARTMENT 14 HON. TERRY GREEN, JUDGE 

4 

INTUIT INC. AND )
INTUIT CONSUMER GROUP, LLC, )

6 )
PLAINTIFF(S), )CASE NO. 20STCV22761

7 )
9,933 INDIVIDUALS, )

8 )
DEFENDANT(S). )

9 __________________________________) 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 
11 

NOVEMBER 20, 2020 
12 

(VIA LA COURT CONNECT)
13 

14 APPEARANCES OF COUNSEL ON FOLLOWING PAGE 

16 

17 

18 

19 

21 

22 

23 

24 

26 
REPORTED BY: 

27 LISA A. AUGUSTINE, RPR, CSR #10419 
OFFICIAL COURT REPORTER PRO TEMPORE 

28 JOB NO. 10073964 

Page 1
www.aptusCR.com 
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1 APPEARANCE OF COUNSEL 

2 

3 ATTORNEYS FOR PLAINTIFFS INTUIT INC. AND 
INTUIT CONSUMER GROUP LLC: 

4 
RODGER R. COLE (SBN 178865)
FENWICK & WEST LLP 
SILICON VALLEY CENTER 

6 801 CALIFORNIA STREET 
MOUNTAIN VIEW, CA 94041 

7 (650) 988-8500
RCOLE@FENWICK.COM 

8 
FOR THE DEFENDANT(S):

9 
WARREN POSTMAN (#330869)
WDP@KELLERLENKNER.COM 

KELLER LENKNER LLC 
11 1300 I STREET, N.W., SUITE 400E 

WASHINGTON, D.C. 20005 
12 (202) 749-8334 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

Page 2
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CC Request for Official Notice - Attachment D

www.aptusCR.com
mailto:WDP@KELLERLENKNER.COM
mailto:RCOLE@FENWICK.COM


PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 246 of 333 * PUBLIC *; 

               

             

         

                  

                

                

                      

                

5

10

15

20

25

∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑

∑∑∑∑∑∑∑∑∑∑∑∑∑∑

∑

∑∑∑∑∑∑∑∑∑∑∑

∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑ ∑∑ ∑∑ ∑∑

∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑

∑

∑

∑
∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑

∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑ ∑∑

∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑∑

YVer1f

Intuit, Inc. vs.
9,933 IndividualsTranscript of Proceedings

www.aptusCR.com

Case 3:19-cv-02546-CRB Document 178-11 Filed 11/30/20 Page 5 of 14 

Intuit, Inc. vs.
Transcript of Proceedings 9,933 Individuals 

1 I N D E X 

2 NOVEMBER 20, 2020 

3 

4 CHRONOLOGICAL INDEX OF WITNESSES 

DIRECT CROSS REDIRECT RECROSS 

6 (NONE) 

7 

8 

9 
EXHIBITS 

MARKED RECEIVED 
11 

12 (NONE) 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 
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1 CASE NUMBER: 20STCV22761 

2 CASE NAME: INTUIT VS. 9,933 INDIVIDUALS 

3 LOS ANGELES, CALIFORNIA - FRIDAY, NOVEMBER 20, 2020 

4 DEPT. 14 HON. TERRY GREEN, JUDGE 

APPEARANCES: (AS HERETOFORE NOTED.) 

6 REPORTER: LISA A. AUGUSTINE, CSR. NO. 10419 

7 TIME: 1:35 P.M. 

8 ---OOO---

9 THE COURT: INTUIT VERSUS 9,933 INDIVIDUALS. 

MR. POSTMAN: YES. GOOD AFTERNOON, YOUR HONOR. 

11 WARREN POSTMAN OF KELLER LENKNER FOR THE CONSUMERS. 

12 MR. COLE: GOOD AFTERNOON, YOUR HONOR. RODGER 

13 COLE OF FENWICK AND WEST FOR INTUIT. 

14 THE COURT: AND WE HAVE MISS AUGUSTINE AS OUR 

COURT REPORTER. 

16 (REPORTER CLARIFIES.) 

17 THE COURT: GOOD AFTERNOON. 

18 WELL, THIS SHOULDN'T COME AS A SHOCK TO 

19 ANYBODY, BUT THE EVENTS IN THE WORLD MOVE FASTER THAN OUR 

COURT'S CALENDAR. SO I THINK WE ALL AGREE THAT THE EVENTS 

21 HAVE OVERTAKEN THIS MOTION. APPARENTLY THIS TRAIN LEFT 

22 THE STATION SO WE NO LONGER CAN OFFER THE PRELIMINARY 

23 INJUNCTION THAT THE CONSUMERS WANTED. IN THE REPLY, 

24 CONSUMERS FOR THE FIRST TIME ASKED FOR CONSIDERATION THAT 

THEY HAVE A -- HAVE A RIGHT NOT TO (INAUDIBLE). 

26 FIRST OF ALL, YOU CAN'T RAISE AN ARGUMENT 

27 FOR THE FIRST TIME ON --

28 (REPORTER CLARIFIES.) 

Page 4
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1 THE COURT: OKAY. 

2 ASKED FOR A RULING THAT THEY HAVE A 

3 CONTRACTUAL RIGHT TO BE EXCLUDED FROM CLASS SETTLEMENT. 

4 WELL, WE ALL KNOW YOU CAN'T RAISE THINGS FOR THE FIRST 

TIME ON REPLY. IT'S UNFAIR TO THE OTHER PARTIES BECAUSE 

6 THEY CAN'T SURREPLY. BUT, YOU KNOW, IT'S AN ODD REQUEST 

7 FRANKLY. EVERYBODY HAS THE RIGHT TO SAY NO. EVERYBODY 

8 HAS THE RIGHT TO SAY, NO, I'M NOT GOING TO SETTLE THE 

9 CASE, AND EVERYBODY HAS A RIGHT TO SAY, YES, I WILL SETTLE 

THE CASE. 

11 I MEAN -- YOU KNOW, IT'S -- WELL, REGARDLESS 

12 IT'S RAISED FOR THE FIRST TIME IN THE REPLY. SO I WOULD 

13 HAVE TO DENY THIS, WHATEVER IT IS. I'D HAVE TO DENY IT. 

14 I THINK WHAT YOU WANT TO SAY IS THAT YOU WANT A 

DECLARATION THAT YOU'RE NOT BOUND BY A CLASS SETTLEMENT 

16 BUT THAT'S NOT PART OF THE SETTLEMENT. YOU HAVE TO FILE A 

17 NEW MOTION AND DO WHATEVER YOU'RE GOING TO DO. I AM -- I 

18 CANNOT AND WILL NOT INTERFERE WITH JUDGE BREYER'S WORK ON 

19 THIS CLASS ACTION. I CAN'T TELL HIM WHO CAN BE PART AND 

WHO CANNOT BE PART. I CAN'T TELL HIM WHAT COUNSEL HAS TO 

21 BE CONTACTED. AND I CAN'T TELL HIM, YOU KNOW, WHETHER 

22 SOMEONE CAN OPT-OUT. I'M SURE HE KNOWS THAT. YOU KNOW, 

23 THE CLASS ACTION IS IN VERY CAPABLE HANDS. AND IT DOESN'T 

24 NEED MY INTERFERENCE AND I'M NOT ABOUT TO INTERFERE. 

SO I JUST CAN'T HELP YOU CONSUMERS. SORRY. 

26 YOU KNOW, THE EVENTUAL (INAUDIBLE) AND MOOTED OUT YOUR 

27 ORIGINAL REQUEST. YOU KNOW, I DON'T KNOW HOW TO RESOLVE 

28 THIS ISSUE ABOUT CONTACTING CLIENTS. YOU KNOW, ON THE ONE 

Page 5
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1 HAND THERE'S AN ACTIVE CLASS ACTION GOING ON IN JUDGE 

2 BREYER'S COURT THAT INVOLVES CERTAINLY OVERLAPPING --

3 OVERLAPPING FACTS AND LAW, AND I ASSUME OUR CONSUMERS 

4 THERE FIT NICELY WITHIN THAT CLASS. FROM MY WORK ON CLASS 

ACTIONS, IT'S BEEN AWHILE, CLASS MEMBERS HAVE TO BE 

6 CONTACTED TO OPT-IN OR OPT-OUT. I DON'T KNOW WHICH ONE 

7 THIS ONE WOULD BE. BUT THEY HAVE TO -- HAVE TO BE 

8 CONTACTED. PRESUMABLY THE CONTRACTOR WOULD HAVE TO COME 

9 FROM COUNSEL IN THE CLASS ACTION. THE FACT THAT IDENTICAL 

ISSUES ARE BEING PRESENTED HERE, AND WE ALL KNOW THAT THE 

11 9,933 INDIVIDUALS HAVE DIFFERENT COUNSEL IN THIS CASE, WHO 

12 HAVE A DIFFERENT OPINION OF THE CASE, AND OBJECT TO 

13 INTUIT'S -- FOR OTHER COUNSEL CONTACTING THEIR CLIENT. 

14 IT'S NOT A LITTLE THING. IT'S A BIG THING. BUT I DON'T 

KNOW HOW TO RESOLVE IT. 

16 YOU KNOW, ON THE ONE HAND YOU HAVE NO 

17 CHOICE, BUT IF YOU HAVE A CLASS ACTION CASE IN ANOTHER 

18 COURT, YOU CONTACT THE CLASS MEMBERS, YOU HAVE AN 

19 OBLIGATION TO CONTACT THE CLASS MEMBERS. 

ON THE OTHER HAND, SOMEBODY HAS TO CONTACT 

21 THEM. SOMEBODY HAS TO GIVE THEM THE ADDRESSES. YOU KNOW, 

22 I SUPPOSE NOBODY IS STOPPING YOU, COUNSEL ON BEHALF OF THE 

23 CONSUMERS, NOBODY IS STOPPING YOU FROM ALSO CONTACTING 

24 YOUR CLIENTS, AND, YOU KNOW, URGING THEM NOT TO ACCEPT IT. 

I DON'T KNOW WHAT MORE I CAN SAY OR ADVISE. 

26 DO YOU WANT TO BE HEARD IN ANY WAY? 

27 MR. POSTMAN, DO YOU WANT TO BE HEARD? 

28 MR. POSTMAN: YOUR HONOR, I APPRECIATE THAT. I 

Page 6
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1 THINK I UNDERSTAND. AND I WON'T TAKE UP THE COURT'S TIME. 

2 I UNDERSTAND YOU TO BE SAYING YOU'RE NOT OPINING ON THE 

3 SETTLEMENT STRUCTURE AND WHETHER IT'S APPROPRIATE OR NOT. 

4 AND IF YOU WERE MAKING AN ASSERTION ABOUT THE SETTLEMENT 

STRUCTURE WE'D, OF COURSE, HAVE VIEWS, BUT UNDERSTANDING 

6 YOU TO BE LEAVING THAT TO JUDGE BREYER, I DON'T WANT TO 

7 TAKE UP YOUR TIME ARGUING ON SOMETHING THAT IT SOUNDS LIKE 

8 YOU MADE AN ASSESSMENT ON. 

9 THE COURT: I'LL SEND YOU A WRITTEN OPINION AND 

YOU GUYS ARE IN GREAT HANDS WITH JUDGE BREYER. HE KNOWS 

11 WHAT TO DO. I DON'T KNOW WHAT TO TELL YOU, MR. COLE, 

12 ABOUT CONTACTING MR. POSTMAN'S CLIENTS. I'LL LEAVE THAT 

13 TO YOU AND JUDGE BREYER. 

14 ANY COMMENT? 

WE CAN'T HEAR YOU. 

16 MR. COLE: I'M SORRY, YOUR HONOR. I WENT ON MUTE 

17 BECAUSE I WAS CAUSING INTERFERENCE. 

18 I -- YOUR HONOR, HOW THE CLASS MEMBERS ARE 

19 CONTACTED IS GOING TO BE DIRECTED BY JUDGE BREYER. RULE 

23 REQUIRES THE COURT TO GIVE NOTICE AS YOUR HONOR ALREADY 

21 NOTED. JUDGE BREYER ACTIVELY SUPERVISES CLASS ACTION 

22 SETTLEMENTS IN THE NORTHERN DISTRICT OF CALIFORNIA, AND 

23 THERE'S NO DOUBT HE WILL SCRUTINIZE THIS ONE AND ENSURE 

24 THE CLASS MEMBERS ARE APPROPRIATELY GIVEN NOTICE. 

THE COURT: OKAY. SO I -- THE REQUEST -- THE 

26 REMOVE REQUEST IS DENIED. I'LL SEND YOU A WRITTEN OPINION 

27 AS I HAVE IN THE PAST, AND YOU CAN DO WITH IT AS YOU WANT. 

28 AND, OF COURSE, WE WERE HERE TO PROVIDE WHATEVER 

Page 7
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www.aptusCR.com

ASSISTANCE AND RULING TO DO IN OUR CASE. SO WITH THAT,1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

I'M IN TRIAL NOW, SO I HAVE TO SAY GOODBYE. ANYTHING 

FURTHER? 

MR. COLE: THANK YOU VERY MUCH, YOUR HONOR. 

MR. POSTMAN: THANK YOU. 

THE COURT: THANK YOU. 

(PROCEEDINGS CONCLUDED AT 1:47 P.M.) 
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_____________________________________ 
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1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

DEPARTMENT 14 HON. TERRY GREEN, JUDGE 

INTUIT INC. AND )
INTUIT CONSUMER GROUP, LLC, )

)
PLAINTIFF(S), )CASE NO. 20STCV22761

)
9,933 INDIVIDUALS, )

)
DEFENDANT(S). )

__________________________________) 

I, LISA A. AUGUSTINE, OFFICIAL REPORTER PRO TEMPORE 

OF THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, FOR THE 

COUNTY OF LOS ANGELES, DO HEREBY CERTIFY THAT I DID 

CORRECTLY REPORT THE PROCEEDINGS CONTAINED HEREIN AND THAT 

THE FOREGOING PAGES 1 THROUGH 8, COMPRISE A FULL, TRUE 

AND CORRECT TRANSCRIPT OF THE PROCEEDINGS AND TESTIMONY 

TAKEN IN THE MATTER OF THE ABOVE-ENTITLED CAUSE ON 

NOVEMBER 20, 2020. 

EXECUTED THIS 24TH DAY OF NOVEMBER, 2020 

LISA A. AUGUSTINE, RPR, CSR NO. 10419 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN FRANCISCO 

DEPARTMENT 613 

CYNTHIA MARCIANO and DAVID 
CRISTINI, on behalf of themselves and others 
similarly situated and in their capacities as 
Private Attorney General Representatives, 

Plaintiffs, 

v. 

DOORDASH, INC., 

Defendant. 

Case No. CGC-18-567869 

TENTATIVE RULING RE: PLAINTIFFS’ 
MOTION FOR PRELIMINARY APPROVAL 

TENTATIVE RULING 

Because of the COVID-19 pandemic, the Court has significantly reduced its operations and 

staffing levels.  Department 613 is presently closed.  Thus, the Court previously vacated the March 30, 

2020 hearing on Plaintiffs’ motion. The Court issues the tentative ruling to move this case toward prompt 

resolution.  The parties are hereby authorized to submit a supplemental filing responding to this tentative 

ruling, which should address the issues raised below, on or before June 8, 2020.  Upon receipt and review 

of the supplemental filing, if necessary, the Court will set a continued hearing date consistent with Court 

operations in light of the health issues presented by the COVID-19 pandemic.  If the Court determines no 

hearing date is required, the Court may request supplemental briefing and set a corresponding submission 

deadline. 
- 1 -
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Case 3:19-cv-02546-CRB Document 178-13 Filed 11/30/20 Page 3 of 14 

If the parties jointly agree to modify the June 8, 2020 filing deadline, they may contact this 

department through a joint email to Department613ComplexLit@sftc.org setting forth their 

request.  Although the departmental email inbox will send an auto-reply message, the email inbox will be 

monitored. 

The motion for preliminary approval will be CONTINUED FOR SUPPLEMENTAL 

BRIEFING. The Court’s concerns regarding the motion are summarized in more detail below.1 

I. Class Certification 

A. Commonality and Predominance 
 Each named plaintiff should submit a declaration attesting that common issues predominate. 

B. Typicality and Adequacy 
 Each named plaintiff should provide a declaration setting forth the basic material facts about their 

experience as a Dasher.  The declaration should include whether the named plaintiff delivered for 
DoorDash in each of the municipalities that imposes civil penalties that are released by the 
Settlement Agreement, and if not, why it is proper to release Class Members’ local-ordinance 
claims that the named plaintiffs do not possess themselves. 

 The named plaintiffs should disclose whether they received consideration for the release of their 
individual claims. 

II. Kullar Analysis 

A. Investigation and Discovery 
The Court presently lacks information to evaluate whether sufficient investigation and discovery 

were conducted prior to the settlement. 
A summary of concerns regarding the parties’ investigation and discovery is provided here: 

 The parties must provide a brief summary of the facts learned in discovery in support of each and 
every claim. The parties should provide sufficient detail to allow the Court to make an 
independent evaluation of the strengths and weaknesses of the case. 

 It appears that the only claim investigated was the expense reimbursement claim.  (See Liss-
Riordan Decl. ¶ 8.)  Did the parties investigate the other CA Labor Code, PAGA, and 
Massachusetts claims prior to mediation? 

 Plaintiffs’ counsel represents that the parties “exchanged extensive data” prior to agreeing to the 
Settlement. (See id. at ¶ 7.)  The parties must disclose, in a declaration, the “extensive data” that 
was exchanged in advance of mediation.  Generalized statements will be deemed insufficient.   

 The parties do not provide an estimate of the nature and amount of recovery that each class 
member could have obtained if Plaintiffs prevailed at trial.  Is there an average class recovery 
amount? 

B. Reasonableness 
Plaintiffs’ motion lacks evidence to support an independent finding that the $39,500,000 figure is 

1 This summary is prepared to assist the parties in preparing further briefing. It may not identify every 
concern that will be presented by subsequent briefing. 
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reasonable.  Plaintiffs’ counsel estimates $39,500,000 “represents approximately 15.5% of the maximum 
theoretical recovery for the most valuable claim in the case (expense reimbursement).” (See id. at ¶ 13.)  
However, the parties did not provide a maximum value of the case/verdict value.  Nor does Plaintiffs’ 
counsel provide evidence to support a claim-by-claim analysis.  The Court requires this information so the 
Court can be independently satisfied that the $39,500,000 figure is reasonable.  Thus, the parties must 
walk through the “reasonableness” argument with evidence.  (Luckey v. Superior Court (2014) 228
Cal.App.4th 81, 95.)

For each claim in the proposed SAC, the parties must provide the calculations performed to arrive 
at the total claim value (including any assumptions made, and the basis for them).  Then, the parties must 
explain the facts underpinning the anticipated legal issues in sufficient detail to justify the settlement 
discount. The parties should summarize (1) Plaintiffs’ contentions, including the legal and factual support 
for their contentions; (2) DoorDash’s contentions, including the legal and factual support for its 
contentions; and (3) Plaintiffs’ response, including the legal and factual support for Plaintiffs’ response. 
This summary need not be lengthy or accompanied by documentary evidence, but it should be sufficient 
to permit the Court to independently evaluate the fairness of the discount.  

A summary of concerns regarding the parties’ maximum damage calculations is provided here: 
 Expense Reimbursement Claims: 

o Counsel values the expense reimbursement claim at $256,000,000.  The calculation is 
based on unreimbursed vehicle expenses.  

What is the valuation of the unreimbursed cellular phone data expenses? 
What portion of the $256,000,000 is attributed to the California Class claim based 
on Cal. Lab. Code § 2802? 
What portion of the $256,000,000 is attributed to the Massachusetts Class claim 
based on M.G.L. ch. 149 §§ 148, 148B? 

 Failure to Pay Minimum Wages (Cal. Lab. Code §§ 1194, 1197): 
o Plaintiffs must provide a valuation for the California Class claim for failure to pay 

minimum wages or (2) an explanation as to why the value is zero. 
 Failure to Pay Overtime Wages Claim (Cal. Lab. Code §§ 1198, 1194): 

o Plaintiffs must provide a valuation for the California Class claim for failure to pay 
overtime wages.  Is the estimated value of this claim $66,000,000? (See Liss-Riordan Decl. 
¶ 19.) If so, how did Counsel reach that total claim value? 

 Failure to Pay All Regular Wages (Cal. Lab. Code § 204): 
o Plaintiffs must provide (1) a valuation of the California Class claim for failure to pay all 

regular wages, or (2) an explanation as to why the value is zero. 
 Waiting Time Penalties (Cal. Lab. Code §§ 201-203): 

o Plaintiffs must provide (1) a valuation of the California Class claim for waiting time 
penalties, or (2) an explanation as to why the value is zero. 

 Unfair Business Practices (Cal. Bus. & Prof. Code § 17200, et seq.): 
o Plaintiffs must provide the value of the California Class UCL claim rather than just 

providing that it was assigned no value to avoid double-counting. 
What is the total value of the UCL claim? What is the additional value of the UCL 
claim to the extent the value of this cause of action is not accounted for in the value 
of the underlying wage and expense reimbursement claims? Does the UCL claim 
have any additional independent value? 

 MA Wage Act (M.G.L. ch. 149 §§ 148, 148B): 
o Counsel must provide (1) a valuation of the MA Wage Act claim, or (2) an explanation as 

to why the value is zero. 
 Minimum Wage (M.G.L. ch. 151 §§ 1, 7): 

o Counsel must provide (1) a valuation of the MA Minimum Wage claim, or (2) an 
explanation as to why the value is zero. 
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 PAGA Exposure: 
Plaintiffs’ counsel calculated the maximum theoretical recovery for the PAGA claims at more than 

$3 billion for the approximately 380,000 drivers who are releasing PAGA representative claims as part of 
this settlement. (Id. at ¶ 31.)  Plaintiffs’ counsel’s estimate is based on a single Labor Code violation 
(overtime).  (See id.) Assuming this is the only claim with any potential verdict value, the settlement and 
release of all PAGA claims will be for less than .025% of the potential PAGA value.  

Plaintiffs must provide the following information regarding the $750,000 PAGA allocation: 
o A justification for the .025% allocation. 
o A discussion of the maximum civil penalty that could be imposed if Plaintiffs were to 

succeed on all of their PAGA claims. 
o Plaintiffs must provide either (1) a valuation of each PAGA claim, or (2) sufficient factual 

and legal explanation as to why the value of the claims is zero.   
o For each claim, Plaintiffs must provide the calculations performed to arrive at the total 

claim value (including any assumptions made (i.e. the violation rates per pay period) and 
the basis for them).  (See e.g., O’Connor v. Uber Technologies, Inc. (N.D. Cal., June 30, 
2016) 2016 WL 3548370, at *6 [“with respect to the overtime claim’s estimated value of 
$2.4 million, the parties do not provide sufficient information on what numbers were used 
to calculate this value, the factual basis for these numbers, and how they resulted in the 
$2.4 million valuation. There appears to have been no discovery directed at the bases for 
this number.”].) 

o What evidence demonstrates that a minimum wage or overtime violation did not occur for 
every driver during every pay period? 

o Plaintiffs’ counsel states that “[i]t is unclear whether penalties for multiple different Labor 
Code violations can be ‘stacked’ and combined; however, if stacking were permitted, the 
maximum PAGA exposure would rise to well over $3 billion.” This is insufficient. The 
calculation requires further explanation. 

Indeed, why was the PAGA valuation based on the overtime claim? Are any other 
PAGA claims worth more? If stacking were permitted what would the maximum 
PAGA exposure be? 

 Non-Monetary Relief: 
o What is the estimated monetary value of the pay model to be adopted by DoorDash for 

California and Massachusetts Dashers? 

III. Notice 

A. Notice to the LWDA 
The parties are required to submit the settlement to the LWDA at the same time it is filed with the 

Court. (Cal. Lab. Code § 2699(l)(2).) The parties have not provided evidence that they complied with § 
2699(l)(2). The parties must provide such evidence.2 

B. Distribution of Settlement Proceeds 
The distribution process presents the following concerns: 

 The Court requires further explanation as to why the distribution formula is the most appropriate 
approach in this case.  (See SA at ¶ 5.3.) 

o This approach may be justified on the basis that computing specific damages for each 
Class Member is impossible or infeasible.  However, it is not clear whether impossibility 
of infeasibility exists here for three reasons:  First, Plaintiffs should be in possession of 

2 If the settlement is amended, the amended settlement should also be served on the LWDA. 
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records that elucidate variations in (i) meal and rest break, (ii) overtime, (iii) and minimum 
wage violations experienced by Class Members.  Second, waiting time penalties, in 
particular, would only be available to Dashers who no longer work for DoorDash.  Third, 
arguably Class Members who worked for DoorDash after Dynamex presumably have 
stronger claims than those Class Members whose reimbursement claims may not be 
retroactive.  Please explain the justification for computing the individual Settlement 
Payments in the chosen manner. 

 The proposal to double the mileage credit of the Class Members who opted out of arbitration or 
who have filed an arbitration demand is vague and the reasons for such an allocation should be set 
forth in detail.  (See SA ¶ 5.3.) 

 The Settlement Agreement provides that all funds not claimed prior to the Void Date shall be 
redistributed to Class Members who received and cashed their first Settlement Payments and 
whose residual share would be more than $50 pursuant to the same mileage formula.  (See id. at ¶ 
5.4.) 

o The Court is concerned that this approach may result in a windfall to a small portion of the 
Class. 

What is the purpose of requiring the residual share to be more than $50? 
What is the estimated percentage of the Class who would have a residual a share 
below $50? 

 How will the Settlement Payments be issued?  (See id. at ¶ 5.6.) 
o Will they be mailed? If a settlement check is returned as undeliverable, will the Settlement 

Administrator make at least one attempt to re-mail the settlement check where (1) the 
undeliverable mail has a forwarding address; or (2) the Settlement Administrator can locate 
a more current address through skip tracing? 

 The Settlement Agreement provides that each Class Member will have the opportunity, should he 
or she disagree with DoorDash’s calculation of his or her Delivery Miles, to provide 
documentation to establish the appropriate number after the Settlement Funds are distributed.  
(See id. at ¶¶ 5.5; 10.4.) This seems unfair. 

o The statement to each Class Member containing a best estimate of his or her number of 
total Delivery Miles used to calculate the amount of his or her Settlement Payment, as well 
as any indication as to whether those miles are being doubled should be disclosed in the 
Notice.  Prior to deciding whether to participate in the Settlement, Class Members should 
(1) know their expected share of the settlement fund, and (2) be given the opportunity to 
challenge the calculation of their settlement share. 

o All information regarding the dispute process should be clearly provided in the Notice 
(including that there will be a presumption that DoorDash’s records are correct).  (See id. 
at ¶ 5.6.) 

 The Settlement Agreement designates Legal Aid at Work and Greater Boston Legal Services as cy 
pres recipients.  (See id. at ¶ 10.5.) 

o Why would cy pres recipients be needed, i.e. why can the funds not be re-distributed to 
Class Members until the net settlement fund is depleted? 

o The Settlement Agreement provides that any remaining funds will be distributed to “all” 
Class Members who have submitted claims, and then any remaining funds in the case of 
CA uncashed checks will be distributed to Legal Aid at Work and any remaining funds in 
the case of MA uncashed checks will be distributed to Greater Boston Legal.  How will the 
Settlement Administrator keep track of whether the funds are those of CA Class Members 
or MA Class Members? Will remaining funds first be distributed to all Class Members 
who submitted claims? Or will the remaining funds first be sorted between CA Class 
Members and MA Class Members?  It seems fairer to distribute remaining funds to all 
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Class Members. 
 Claim Forms: Why is a Claim Form necessary? The parties do not explain why the claims process 

is not unduly burdensome for the Class itself, nor do they provide a rationale for any burden if a 
Claim Form is not used. In particular, DoorDash already has the Class Information to estimate 
each Class Member’s Delivery Miles. (See id. at 5.3.)  The parties must address the burden on the 
Class if a Claim Form is used and a rationale for any burden if a Claim Form is not used. 

o What happens after Class Members enter their Claimant ID and Verification Number on 
the Claim Form website page?  Do Class Members have to download a document, fill it 
out, and reupload it? Or do they fill out the claim form on the website page?  

o What information is required to submit a Claim Form? 
o The Notice states “If you need a paper claim form, please contact the Settlement 

Administrator”.  Additionally, will a paper Claim Form that can be printed by Class 
Members be included in the email notice? If not, the form should be provided in the email 
Notice and on the website. 

 Plaintiffs’ counsel states that “based on [her] prior experience with ‘gig economy’ settlements that 
have used this same method of distributing proceeds, the claim rate is likely to be closer to 50% of 
the fund claimed.” (See Liss-Riordan Decl. ¶ 14.)  Counsel must clarify what is meant by “same 
method”, i.e. did those settlements use claim forms? 

o  Was a claim form used in Marciano I? If so, what was the claim rate for Marciano I? 
o The estimated claim rate should be used to estimate the average pro-rata share. 

 What steps will the parties take to encourage submission of claims? 
o Claim Forms can be submitted online or by mail; however, why not allow e-mail 

submissions of claims to the Claims Administrator? 
o Are there other useful mechanisms for encouraging claim submissions? 

Perhaps reminder postcards can be sent? 
o Overall, the parties should brainstorm more lenient standards to encourage claim 

submissions. 
 What information must Class Members provide to submit a Claim Form? How long will this 
process take? 

 Dispute Resolution Fund: What is the purpose of setting aside $350,000 for a Dispute Resolution 
Fund, as opposed to using the funds directly from the Net Settlement Amount?  (See id. at ¶ 2.9.) 
At what point will disputes be resolved?  Should the disputes not be resolved prior to the 
distribution of settlement funds? If disputes are resolved prior to the distribution of settlement 
funds, will a Dispute Resolution Fund be necessary? 

C. Notice to the Class

 1. Process 
The notice procedure raises the following concerns:        
 At least two forms of notices should be provided to Class Members. Generally, a short-form notice 

and a long-form notice are both disseminated.   
o Were any alternatives to email notice considered?  For example, can additional notice be 

provided via the DoorDash app?  How much would this cost? 
o Did the parties consider providing a short-form notice via mail? How much would this 

cost? 
Would it be possible to provide a short-form notice via the DoorDash app to Class 
Members who still deliver for DoorDash and to mail the short-form notice Class 
Members who no longer deliver for DoorDash? 
A template of any additional forms of notice must be submitted to the Court for 
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review. 
 The Settlement Agreement defines the “Exclusion/Written Objection Deadline” as “60 days after 

the Notice Date”.  This term is ambiguous.  
o Is the Notice Date the date the Notice is emailed? Will Class Members whose notices are 

undeliverable via email and must be mailed (and re-mailed) have an extension of time to 
opt-out and object? 

 How promptly will the Settlement Administrator mail notices and re-mail notices that are 
undeliverable via email and first mail attempt?  A date certain must be provided.  

 How strictly will the requirements for exclusions and objections be enforced?  The Settlement 
Agreement suggests strict compliance is necessary, but this seems unfair.  (See SA ¶¶ 7.4-7.5, 
8.3.) For example, will a request for exclusion without a physical (“wet signature”) be rejected? 
Will an objection that identifies the Class Member’s full name, but fails to include a complete 
phone number be rejected? 

o If strict compliance is required, will the Settlement Administrator make a reasonable effort 
to give Class Members who opt-out or object an opportunity to cure technical deficiencies? 

o If these requirements must be strictly enforced, the parties should consider disseminating 
opt-out and objection forms to Class Members. 

 Did the named plaintiffs receive consideration for their agreement not to opt-out or object to the 
Settlement? 

 The Settlement Agreement provides that “[t]he number and manner of any reminder to be sent to 
the Settlement Class members . . . following the initial Class Notice mailing is to be determined by 
Class Counsel and the Settlement Administrator.”  (See id. at ¶ 6.7.) 

o Have Class Counsel and the Settlement Administrator determined the number and manner 
of the reminders to be sent to the Class? This information should be provided to the Court, 
including a template of any reminders.  This information should also be provided in the 
revised Settlement Agreement and Notice. 

How will these reminders be sent? 
When will the reminders be sent? 
What information will the reminders contain? 

 The Settlement Agreement provides that any individual whose name does not appear in the Class 
Information and who believes that he or she is a Settlement Class Member shall have the 
opportunity to dispute his or her exclusion from the Settlement Class.  (See id. at ¶ 6.11.) To do 
so, “he or she must notify the Settlement Administrator within a reasonable amount of time after 
the Notice Date.”  (Id.) 

o What is “within a reasonable amount of time after the Notice Date”? A date certain must 
be provided. 

o How does such an individual become aware of this process? Does DoorDash have a way to 
notify all current and former Dashers of this Settlement? Can an email or message on the 
DoorDash App be sent? 

o How does the individual notify the Settlement Administrator? 
o What is the timeframe to submit a Claim Form, objection, or request for exclusion for such 

an individual? 
Is the 60-day deadline tolled? 
If there is no settlement funds remaining in the Dispute Resolution Fund after such 

an individual has submitted a Claim Form will that individual be able to opt out of 
the settlement? 

 Requests for Exclusion: 
o Why must the physical (“wet ink”) signature of the Class Member or Legal Representative 
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of the Settlement Class Member be provided on the request for exclusion? This term seems 
onerous. 

Please explain why an electronic signature (such as a DocuSign signature) is 
insufficient. 

o What is the justification for prohibiting a Class Member’s counsel from signing a request 
for exclusion on the Class Member’s behalf?  This seems unfair.  

This provision effectively prevents represented Class Members who are currently 
in litigation or arbitration against DoorDash from relying on their attorney to opt-
out of this Settlement. Please provide legal justification for why this does not 
interfere with the attorney-client relationship.  

o What is the justification for prohibiting collective group, class, or subclass requests for 
exclusion? 

o Did the parties consider permitting Class Members to submit requests for exclusion via 
email to the Claims Administrator? Opting-out via email seems much less burdensome for 
Class Members. 

o The Settlement Agreement provides that all Class Members who are not included in the 
Opt-Out List approved by the Court shall be bound by the Settlement Agreement, and all 
their claims shall be dismissed with prejudice and released, even if they never received 
actual notice of the Action or this proposed Settlement. 

This seems unfair.  How can a Class Member who never received actual notice of 
the Action or proposed Settlement be bound by a Settlement Agreement and 
dismissal of their claims with prejudice? Especially where Notice is only sent via 
email and Class Members only receive settlement funds if they submit a Claim 
Form.  

o The Court should ultimately decide whether a contested request for exclusion is valid.  
(See id. at ¶ 7.5.) 

Objections: 
o The Settlement Agreement provides that objections shall be filed with the Court.  (See id. 

at ¶¶ 8.1, 8.3.) This is improper and should be removed from the Settlement Agreement 
and Notice. 

o The Settlement Agreement provides that an objection must contain a statement regarding 
whether the objecting person or entity intends to appear at the Final Approval Hearing.  
(See id. at ¶ 8.1.) No notice of an intent to appear at the Final Approval Hearing, of any 
kind, should be required and must be omitted from the Settlement Agreement and Notice.  
The following sentence must also be omitted from the Settlement Agreement “Any 
Settlement Class Member who does not file a timely notice of intent to object in 
accordance with this Section shall waive the right to object or to be heard at the Final 
Approval Hearing and shall be forever barred from making any objection to the proposed 
Settlement, the Plan Allocation, the Class Counsel Award and the Service Awards.” (Id. at 
¶ 8.6.) 

o The Settlement Agreement provides that an objection must contain a legal basis for each 
objection argument.  (See id.) This should not be required and must be omitted from the 
Settlement Agreement and Notice. 

o How come a “wet signature” is required for opt-outs, but just any signature is required for 
objections? A signature should be sufficient for both opt-outs and objections.   

The Settlement Agreement provides that a Class Member’s Legally Authorized 
Representative may sign the objection, does this include the Class Member’s 
counsel? The language in SA ¶ 8.1 is not clear.  

 If a Class Member’s counsel is not permitted to sign the objection on behalf 
- 8 -
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of the Class Member, this seems unfair. Please explain why. 
o What interest do Plaintiffs have in preventing counsel from objecting on behalf of their 

clients, either individually or on behalf of a group, class, or subclass? (See id. at ¶ 8.5.) 
o The Settlement Agreement requires Class Members to mail their objections to the Claims 

Administrator. (See id. at ¶ 8.2.)  Class Members should be able to additionally submit 
their objections on the website and/or via email to the Claims Administrator. 

o The Settlement Agreement provides that “[i]t shall be Class Counsel’s sole responsibility 
to respond to any objections made with respect to any application for the Class Counsel 
Award and Service Awards.”  (See id. at ¶ 8.7.)  Please explain the purpose and the effect 
of this provision. 

o The Settlement Agreement provides that “Named Plaintiffs and their counsel shall support 
the settlement and take such steps as are reasonably necessary to effectuate the settlement.  
Plaintiffs’ counsel shall recommend the settlement to settlement class members and 
Plaintiffs’ counsel agree to use their best efforts to resolve any objections to the release of 
all claims described in the Scope of the Release, including all class actions, individual-
plaintiff actions, and arbitrations.” (Id. at ¶ 7.9.) Please explain the intent of this provision.  

What “reasonably necessary” steps will Named Plaintiffs and Plaintiffs’ counsel 
take? How will Plaintiffs’ counsel recommend the settlement? 
Many of the Class Members are represented by counsel.  Thus, please provide legal 
authority regarding whether it is appropriate for Plaintiffs’ counsel and Plaintiffs to 
have direct contact with these Class Members to recommend the Settlement. 

2. Substance 
A summary of concerns regarding the Notice is provided here: 
 The Notice is in English.  Did DoorDash require all Class Members to understand English? 
 In general, after Preliminary Approval is granted, all dates and the website address should be filled 

in throughout the Notice. 
 Page 1-2: “Your Legal Rights and Options in This Settlement” 

o The first paragraph should define the two class definitions as the “California Settlement 
Class” and the “Massachusetts Settlement Class” respectively. 

o Ideally, all Legal Rights and Options should fit on Page 1. If not, a line stating, “YOUR 
LEGAL RIGHTS AND OPTIONS ARE CONTINUED ON PAGE 2.” Should be 
included. 

o A sixth option should be included: “Dispute Your Claim Amount” explaining the dispute 
process. 

o Each option should reference the specific sections in the Notice where further information 
is provided with respect to that option. 

o The “Participating in the Hearing” option should clearly state that Settlement Class 
Members who object shall remain Settlement Class Members and shall be bound by the 
Settlement. 

o Overall, as written this section is misleading.  The Notice should make the relationship 
between these options clear (i.e. a Class Member can both submit a claim form and object 
to the Settlement; a Class Member cannot both opt-out and object to the Settlement; if you 
do not submit a Claim Form and you do not opt-out, you will be bound by the Settlement 
without receiving a share of the Settlement, etc.). 

 Page 4: “What is this Notice About?” 
o The first sentence provides that “a proposed settlement (the “Settlement”) has been reached 

in the cases Marciano v. DoorDash, Inc., Case No. CGC-18-567869 (S.F. Sup. Ct.) and 
Austin v. DoorDash, Inc., No. 1:17-cv-12498 (D. Mass.) (“Austin”).” 
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Magana v. DoorDash (9th Cir.) No. 18-17232 is omitted and must be included.  
Are there any other cases that will be resolved as a result of this Settlement? 
This section should also briefly discuss the Magana and Austin. 

 Page 4: “What is This Lawsuit About?” 
o The first paragraph of this section makes no mention of Plaintiffs’ Fair Labor Standards 

Act (“FLSA”) claims in the proposed Second Amended Class Action and Private 
Attorneys General Act Complaint. The Notice must include Plaintiffs’ FLSA claims in this 
section. 

o This section is misleading because it states that “Plaintiffs primarily seek reimbursement of 
their necessary business expenses” but does not acknowledge the numerous claims that 
will be released, or that reimbursement for those claims is not being sought.   

 Page 5: “What are the Important Terms of the Settlement?” 
o Paragraph 1: a brief overview of the requirements for a “valid” Class Member Claim must 

be provided. 
o Paragraph 2: $13,1666,665 must be revised as it is not a valid number. 
o Paragraph 3: “Only those who submit a valid Claim will receive payments from the 

Settlement Fund.” should be bold and underlined. This paragraph should also provide in 
bold and underlined “Class Members who do not submit a valid Claim will still be bound 
by this Settlement.”  The definition of “bound” should be provided in layman’s terms.  

o Paragraph 4: this paragraph should specify that the funds that are not claimed by the 
California Settlement Class will be donated to Legal Aid at Work and the funds not 
claimed by the Massachusetts Settlement Class will be donated to Greater Boston Legal.  It 
also should be clarified whether the funds will first be re-distributed to all Class Members 
who submitted claims and whose second payment would be more than $50 or if the 
remaining funds will first be separated between the two classes before they are 
redistributed to “all” Class Members. 

o Paragraph 5: the non-monetary relief should be explained in layman’s terms (i.e. which 
Class Members does this affect and how will it benefit the Class Members?)  

 Page 5-6: “What Are the Important Terms of the Settlement?” 
o Paragraph 3: The Notice should disclose that Settlement Fund includes a Dispute 

Resolution Fund of $350,000. The Notice states that the costs to administer the settlement 
are estimated to be approximately $640,000.  Is this the amount that was estimated by the 
Settlement Administrator as referenced in the Settlement Agreement? The Notice should 
provide that the cost of administration is not to exceed $640,000 rather than it is “estimated 
to be approximately $640,000”. 

o Paragraph 4: The Notice should explain what “opted out of the arbitration agreement” or 
“already filed or taken steps to file individual arbitrations prior to October 24, 2019” 
means in layman’s terms. 

o Paragraph 6: “will not receive a Settlement Share, but you will retain the right you may 
have, if any, to pursue a claim against DoorDash.” should be bold and underlined. 
Additionally, the sentence should be revised to read “will not receive a Settlement Share, 
but you will retain the right you may have, if any, to litigate or arbitrate your claim against 
DoorDash.” 

o Paragraph 7: “no obligations” should be explained in layman’s terms. 
o Paragraph 8: Settlement Administrator should be explained in layman’s terms. 
o Paragraph 9: The Notice should state the effect of the release, and who it impacts in plain 

and concise language.  For example: “If the Court grants final approval of the Settlement, 
the Court will enter judgment, the Settlement will bind all Class Members who have not 
opted out, and the judgment will bar all Class Members from bringing any claims released 
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in the Settlement. The release is described below.”  This section also should clearly 
disclose the following: (1) That only by submitting a Claim Form, is the Class Member 
consenting to join as a party plaintiff to the FLSA claims and releases those claims (it 
appears by “doing nothing” or not timely excluding themselves from the settlement, Class 
Members release their FLSA claims which is improper); and (2) that even by excluding 
themselves from the Settlement Class Members will still release their PAGA claims.  The 
Settlement Administrator’s information should be provided in this paragraph and/or a link 
to the Settlement Administrator’s information should be provided. 

o Paragraph 10: After “Many courts have already enforced DoorDash’s arbitration 
agreement, which creates significant obstacles for most Class Members to bring actions in 
court to recover any damages for the violations alleged here.” it should be clarified that as 
an alternative to participating in the Settlement, Class Members may still pursue individual 
arbitration to potentially recover damages for the violations. 

o This section must also disclose in layman’s terms that if more than 1,000 Class Members 
exercise their right to opt out of the Settlement, DoorDash at its sole and absolute 
discretion may elect to rescind, void, and revoke the entire Settlement Agreement by 
sending written notice that it revokes the Settlement within 10 business days following the 
receipt of the Opt-Out List. 

Page 6-8: “What Are My Rights As A Settlement Class Member?” 
o Paragraph 11: “Participating in the Settlement” 

This paragraph should include what information the Class Members must provide 
to submit a Claim Form and how long it takes to do so. 

o Paragraph 12: “Receiving a Settlement Payment” 
This paragraph should disclose (1) the formula used to calculate a Class Member’s 
settlement share, (2) the estimated average settlement amount per Class Member; 
and (3) the data used to calculate that specific Class Member’s share of the net 
settlement amount, (i.e., the estimated Delivery Miles for that Class Member and 
estimated recovery per mile, including whether he or she is expected to have their 
points doubled). Without this information it is practically impossible for a Class 
Member to dispute or make a reasonable estimate of their settlement share. 
This section should also explain the procedure to dispute the estimated Delivery 
Miles (e.g. through the claim for or the objection form, or by another method; by 
electronic mail or by letter; what documentation is required and/or acceptable).   
This section should also provide the “Void Date” for Settlement Checks (i.e. the 
181st day after mailing) in bold and underlined, and explain that the check must be 
cashed prior to that date and explain the procedure for notifying the Claims 
Administrator of misplaced checks. 

o Paragraph 13: “Excluding Yourself from the Settlement (Opt-Out)” 
“A Settlement Class Member who fails to return a Request for Exclusion in the 
manner and by the deadline specified above will be bound by all terms and 
conditions of the Settlement and the Judgment, regardless of whether he or she has 
objected to the Settlement.” should be bold and underlined. 
This section should also explain whether Class Members will be notified that their 
request for exclusion was deemed invalid and explain the process to cure a request 
for exclusion (including the timeline to do so). 
“Please note that the Requests for Exclusion do not apply to the release of PAGA 
claims contemplated by the Settlement.” should be bold and underlined. 

o Paragraph 14: “Objecting to the Settlement” 
This Section should clearly provide that Class Members who object to the proposed 
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Settlement shall remain Settlement Class Members and shall be deemed to have 
voluntarily waived their right to pursue an independent remedy against DoorDash 
and the Released Parties. 
This section should also provide that Class Members can submit a Claim Form for 
Payment AND submit an objection, including to the Settlement itself, the request 
for attorney’s fees and costs, or service awards.   
Any requirements for an objection to be considered valid should be clearly stated in 
this section.  

o Paragraph 15: “Participating in the Final Approval Hearing” 
“If the Court overrules your objection and gives final approval to the Settlement, 
you will be bound by the terms of the Settlement and receive a Settlement Payment 
if you submitted a claim.” should be bold and underlined. 

 Page 9: “Final Settlement Approval Hearing” 
o “Department 302” must be changed to “Department 613”. 

 Page 9: “Getting More Information” 
o The sentence beginning “You may also visit the office of the Clerk of Court . . .” should be 

omitted. 
o This section should provide that notice of entry of final judgment will be provided on the 

Settlement website. 
o The following additional information should be provided: 

Accessing the Court’s docket online is free; 
Class Members need to enter the case number CGC-18-567869 into the “case 
query” feature, and click on the “view” button to review documents; 
The Court’s website: (https://www.sfsuperiorcourt.org/online-services) 

Any revisions to settlement terms, such as the requirements to opt out, should be reflected in the 
Notice. 

IV. Release 
A summary of concerns regarding the Release is provided here: 
 Please explain the justification for the broad general release of numerous claims, and the 

justification for named Plaintiffs’ release of additional claims, including legal authority 
providing that service awards may be used as consideration for Plaintiffs’ release of additional 
claims. This poses serious concerns.  

 Please provide justification and legal authority to support that Class Members may be bound 
by a Class Action Settlement Release “even if they never received actual notice of the Action 
or the proposed Settlement.”  (Id. at ¶¶ 7.4, 9.7.)   

 Please provide the justification for and legal authority to support the release of FLSA claims 
for Class Members who do not submit a Claim Form, and thus, have never taken any steps to 
affirmatively opt-in to a FLSA action in writing as required by 29 U.S.C. 216(b). 

 The Release encompasses any and all past or present claims based on or reasonably related to 
the claims alleged in the Marciano SAC, including any allegations that are in the “Related 
Actions”.  (Id. at ¶ 2.37.)  Please provide legal authority to support including a release based 
on inoperative complaints filed in different jurisdictions.  

 Please explain why it is necessary under the circumstances to have a C.C. § 1542 release for 
all absent class members. 
o The C.C. § 1542 release must be explained in layman’s terms in the Notice. 

 What amount of consideration was given for a release with respect to unknown damages and 
complaints, whether resulting from known injuries and consequences or from unknown 
injuries or unknown consequences of known or unknown injuries?  (See id. at ¶ 9.5.) Vague 
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statements in the Settlement Agreement are insufficient. 
 Please explain the purpose of and provide legal authority to support ¶ 9.8, which provides 

“Class Counsel will also make a good faith effort to secure a general release from Daniel 
Marko and Mr. Marko’s dismissal of his claims in Marko v. DoorDash, Inc. (L.A. Super. Ct., 
No. BC659841) with prejudice as part of the settlement.  If Class Counsel is unable to secure 
the release and dismissal of Mr. Marko’s claims, DoorDash has the option, in its sole 
discretion of rescinding or voiding this agreement.” 
o This provision must also be explained in layman’s terms in the Notice.  

 Please provide the justification for and legal authority to support ¶ 9.2, which enjoins the 
Settlement Class from “initiating, asserting, or prosecuting against the Released Parties in any 
federal or state court or tribunal” any of the Released Claims.  

V. Miscellaneous Issues 
 Second Amended Complaint: Plaintiffs seek to file a Second Amended Complaint, but 

Plaintiffs have not filed a motion or a stipulation and order to do so.  The Court will not 
approve a settlement based on the SAC until it is the operative complaint.  

 Settlement Agreement ¶ 3.8.14 authorizes the Parties, without further approval from the Court, 
to agree to and adopt amendments, modifications, and expansions of this Agreement consistent 
with the Final Approval Order.  This is improper and must be removed from the Settlement 
Agreement. 

 Settlement Agreement ¶ 10.8 provides that “No Settlement Class Member shall have any claim 
against the Plaintiffs, Class Counsel, or the Settlement Administrator based on distributions 
made substantially in accordance with this Settlement Agreement and/or orders of the Court.  
No Settlement Class Member shall have any claim against DoorDash or its counsel relating to 
distributions made under this Settlement.”  Why is this provision necessary/proper? 

 Website: when will the website become accessible to Class Members? What specific 
information will the website include? 

 Further Settlement Agreement & Notice Documents: For future purposes, if the parties make 
edits to the Settlement Agreement or Notice documents, the parties should provide both a 
clean and redlined version in its supplemental filings.  This will assist the Court in discerning 
whether the parties have sufficiently addressed all of the Court’s previously outlined concerns. 

 Further briefing: For future settlement approval motions in this Court, including this one, the 
parties should be advised that (in addition to briefing) the parties must submit a separate 
document reproducing the Court’s tentative ruling, and citing to the exact sections in the 
parties’ briefing (i.e. Settlement, Declarations, etc.) that address each of the Court’s points in 
the previous tentative ruling.  
o This is especially useful where, like here, there is an extensive tentative ruling.  This will 

assist the Court in discerning whether the parties have sufficiently addressed all of the 
Court’s previously outlined concerns.  

 Proposed Order: Plaintiffs must submit an electronic Word-editable version of the proposed 
order.  

- 13 -
Marciano v. Doordash CGC-18-567869 Tentative Ruling re: Plaintiffs’ Motion for Preliminary Approval 
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Pages 1 - 29 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

Before The Honorable Charles R. Breyer, Judge 

IN RE: INTUIT FREE FILE ) 
LITIGATION )

 ) NO. 19-02546 CRB
 ) 
) 

    San Francisco, California 
    Friday, November 13, 2020 

TRANSCRIPT OF ZOOM WEBINAR PROCEEDINGS 

APPEARANCES: (via Zoom) 

For Plaintiffs:        
GIRARD SHARP LLP 
601 California Street - Suite 1400 
San Francisco, California 94108 

BY: DANIEL C. GIRARD, ATTORNEY AT LAW 

STUEVE SIEGEL HANSON LLP 
460 Nichols Road - Suite 200 
Kansas City, Missouri  64112 

BY:  NORMAN E. SIEGEL, ATTORNEY AT LAW 

For Defendant Intuit:  
FENWICK & WEST LLP 
Silicon Valley Center 
801 California Street 
Mountain View, California 94041 

BY: RODGER R. COLE, ATTORNEY AT LAW 

FENWICK & WEST LLP 
555 California Street - Suite 1200 
San Francisco, California 94104 

BY: MOLLY R. MELCHER, ATTORNEY AT LAW 

Reported By:  Marla F. Knox, RPR, RMR, CRR 
           United States Official Court Reporter  
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APPEARANCES:  (CONT'D) 

For Defendant Intuit:  
WILMER CUTLER PICKERING HALE & DORR LLP 
1875 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

BY: JONATHAN E. PAIKIN, ATTORNEY AT LAW 
KEVIN M. LAMB, ATTORNEY AT LAW 

For Movant: 
KELLER LENKNER LLC 
1300 I Street, N.W. - Suite 400E 
Washington, D.C. 20005 

BY: WARREN D. POSTMAN, ATTORNEY AT LAW 
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Friday - November 13, 2020 10:03 a.m. 

P R O C E E D I N G S 

---000---

THE CLERK:  Calling civil action C19-2546, In Re: 

Intuit Free File Litigation. 

Counsel, please state your appearances for the record. 

MR. GIRARD:  Good morning, Your Honor, this is Daniel 

Girard appearing on behalf of the Plaintiffs. 

THE COURT:  Good morning. 

MR. SIEGEL:  And good morning, Your Honor, this is 

Norman Siegel, also Interim Colead Counsel for the Plaintiffs. 

MR. COLE:  Good morning, Your Honor, Rodger Cole, 

Fenwick & West, representing Intuit.  With me this morning, 

Your Honor, is my partner Molly Melcher and my cocounsel from 

Wilmer Hale, Jonathan Paikin and Kevin Lamb. 

MR. POSTMAN:  Good morning, Your Honor --

THE COURT:  Go ahead, Mr. Postman. 

MR. POSTMAN:  Warren Postman of Keller Lenkner LLC. 

We represent individuals pursuing separate arbitrations.  We 

are not parties to this action.  We filed a letter this 

morning. 

THE COURT:  Right.  And Mr. Lamb is not visible, but 

can we proceed in his absence?  I would assume we can. 

MR. COLE:  Yes, Your Honor. 

THE COURT:  Okay.  So this matter is on for case 
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management.  I also received a proposed settlement of the class 

action that is set, my understanding, for preliminary approval 

December 17th; is that -- is that correct? 

MR. GIRARD:  That is correct, Your Honor. 

THE COURT:  And then I also received, of course, today 

a letter from Mr. Postman.  I think it was Mr. Postman.  I 

don't have it in front of me. 

MR. POSTMAN:  Yes, Your Honor. 

THE COURT:  Who represents a number of individuals who 

have -- who are seeking and have pursued arbitration clause --

the arbitration of the claims.  

And that matter, as I understand it, is -- is presently 

pending, from a legal point of view -- and I will get to that 

in a minute -- in the Los Angeles County Superior Court; is 

that right? 

MR. COLE:  Your Honor, the arbitrations are 

proceeding.  Intuit has paid more than $10 million in 

arbitration fees, and a number of arbitrators have been 

appointed. 

After the parties requested the status conference before 

Your Honor, Mr. Postman on behalf of some identified and some 

unidentified clients sought a TRO and is now seeking a 

preliminary injunction to opt out those clients that he 

represents even before a settlement was reached -- which it 

wasn't reached until about 11:45 last night -- and opt out 

CC Request for Official Notice - Attachment D



 5 

PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 288 of 333 * PUBLIC *; 

    

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:19-cv-02546-CRB Document 178-14 Filed 11/30/20 Page 6 of 30 

those clients even before they have a chance to review the 

settlement that has been presented to the Court. 

THE COURT:  Well, before we get there, Mr. Cole, I 

just need to (video freeze interruption).  And that's 

important.  I'm not saying it is not significant. It may be --

it may be important. 

I need to understand sort of the legal framework of where 

everybody is in this case.  And, you know, I know you are in 

front of me on a preliminary approval which will be heard on 

December 17th. 

I was not aware of what you just said because I had 

Mr. Postman's letter, which I assume was written yesterday 

or -- is that correct? 

MR. POSTMAN:  It was written this morning. 

THE COURT:  Maybe 2:00 a.m.  I don't know, but I just 

got it and I just read it. So I thought -- and that may be --

and maybe we need an update on that.  I thought that that meant 

that there were a number of demands for arbitration in -- of 

this matter presently pending a legal determination as to 

whether or not arbitration can proceed or in lieu of 

arbitration it goes by way of Small Claims Court and very 

attendant relief which would be generated by whichever 

direction things went, all before a judge of the L.A. County 

Superior Court.  So that's what I thought. 

MR. POSTMAN:  Your Honor, if I may --
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MR. COLE:  Your Honor, if I may --

THE COURT:  So wait, wait, wait.  Everyone is going 

to -- we have got plenty of time.  No one is going anywhere. 

We are all Zooming, okay, so everybody gets their -- everybody 

gets their say. 

What I want to do is -- and you -- Mr. Postman and 

Mr. Cole and anybody else can address it.  We are going to 

start first with Mr. Postman.  But what I need to know is as of 

10:00 a.m. this morning, what is the procedural posture of 

Mr. Postman's clients?  That's what I need to know.  

Okay.  And then I will go to you, Mr. Cole, after 

Mr. Postman speaks.  Go ahead, Mr. Postman. 

MR. POSTMAN:  Thank you, Your Honor. 

At this moment there are slightly over 100,000 of our 

clients who have filed demands for arbitration with AAA. 

Those demands are in various states of progress.  Some 

have been initiated under AAA's process.  Some have not been. 

About 40,000 of those clients filed a motion to compel 

arbitration in your court in the Jolly v. Intuit action, and 

they did that in response to a lawsuit Intuit filed against 

them in L.A. Superior Court. 

That L.A. Superior Court action seeked (sic) to enjoin --

sought to enjoin their arbitrations on the argument that they 

should go instead to Small Claims Court. 

We filed in your court arguing that that was a breach of 
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Case 3:19-cv-02546-CRB Document 178-14 Filed 11/30/20 Page 8 of 30 

the arbitration agreement, to file that very State court 

lawsuit. 

Your Honor, abstained from deciding that case under 

Colorado River abstention at Intuit's suggestion; and we, 

therefore, we responded to and litigated Intuit's motion for 

preliminary injunction to enjoin the arbitrations. 

The L.A. Superior Court, Judge Green, denied that 

preliminary injunction in the opinion that we attached as 

Exhibit A in this morning's letter.  That was written early 

this morning, which was when we first found out --

THE COURT:  Don't you guys ever sleep? 

MR. POSTMAN:  Not much, Your Honor. 

(Laughter) 

MR. POSTMAN:  But we like it. 

At the same time we read the tea leaves and understood 

that Class Counsel and Intuit would be working on a settlement 

which would include our clients within the scope of the 

settlement agreement. 

And we, in front of Judge Green in L.A. Superior Court 

where our clients were already parties, filed a motion on an 

expedited basis seeking a preliminary injunction and 

declaration stating that our clients under the rights pursuant 

to the arbitration agreement should not be included in a class 

settlement because class proceedings had been waived by Intuit. 

That briefing is pending.  Intuit has filed its response 
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Case 3:19-cv-02546-CRB Document 178-14 Filed 11/30/20 Page 9 of 30 

and our reply is due tonight and a hearing is next week.  And 

we will be asking Judge Green to issue a declaration. 

We understand with the settlement having been reached and 

submitted to Your Honor that Judge Green cannot enjoin your 

proceedings, but we will be asking Judge Green to issue a 

declaration about our client's rights, the parties who are 

before him -- and not this Court at this moment -- and we will 

be asking, Your Honor, potentially -- this is all fast 

moving -- but to likewise defer, as it did in the first action 

under Colorado River, to that legal action. 

The last moving piece here is that after Judge Green 

denied Intuit's request for a preliminary injunction enjoining 

our client's arbitrations, Intuit sought an appeal in the 

Appellate Division, the Court of Appeal, and sought a writ of 

supersedeas to enjoin not Judge Green's denial but actually 

enjoin the arbitrations outright.  

So there is a second court considering on a writ of 

supersedeas, the Appellate Court, whether our client's 

arbitration should be enjoined.  And we filed our opposition to 

that last night, and Intuit has sought leave to file a reply. 

So that, as I see it, is just the nuts and bolts state of 

play.  

And, if I may, the last piece addressed in our letter, the 

settlement -- without going into any of the merits -- among 

other things, as I understand it, seeks to enjoin our clients 
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from proceeding until the settlement administration process has 

completed. 

And because our clients are facing a potential injunction, 

we respectfully request time to respond before they are 

enjoined, an opportunity to be heard.  And we have suggested in 

the letter that we think 28 days from the last brief submitted 

by the party would be a reasonable time period. 

So we are, from our perspective, here to discuss if and 

how we could be heard on that. 

THE COURT:  Okay.  Mr. Cole, if you want to speak 

please. 

MR. COLE:  Yes, appreciate the opportunity. 

Your Honor, so the procedural posture Mr. Postman outlined 

is correct.  A couple of clarifications.  What we sought in 

L.A. Superior Court, because we had no federal jurisdiction in 

the case, was to enforce the AAA rules that require the AAA to 

close a case if either party elects Small Claims Court.  That 

is the procedural request we made, and Mr. Postman is correct 

that that is currently on appeal. 

Mr. Postman is incorrect about what the motion for 

preliminary -- what the settlement agreement calls for in the 

preliminary approval request to Your Honor about his clients. 

What it calls for is a stay of the case, an orderly class 

process.  And if his clients validly opt out of the class, the 

arbitrations proceed.  If they do not validly opt out, they 
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Case 3:19-cv-02546-CRB Document 178-14 Filed 11/30/20 Page 11 of 30 

will be part of the class settlement. 

THE COURT:  Okay.  So got that. So why wouldn't I do 

the following:  Prior to the hearing on the preliminary 

approval, provide the parties with the opportunity of -- well, 

I have in hand Mr. Postman's objection to the -- to approval of 

the settlement or maybe I don't.  

MR. POSTMAN:  Your Honor -- 

THE COURT:  Maybe I just sort of basically have a 

"This is where we are today." 

Why wouldn't I -- hear me out -- why wouldn't I simply 

say:  All right.  What I want to do is give the parties -- the 

parties, you know, Intuit and I think Class Counsel -- the 

opportunity of addressing what impact, what effect, if any, do 

the -- I don't know, numerous arbitration proceedings or 

proceedings that are presently pending in the L.A. Superior 

Court or elsewhere have on the -- on the -- on whether I would 

issue preliminary approval.  

And I don't -- obviously, I don't want to get into the 

merits because I really don't know the merits; okay.  You know, 

this has been a bit of a confusing litigation.  It has been --

started out by Intuit coming in and telling me:  Yes, we 

must -- this is arbitration. This is arbitration.  What are 

you doing, Judge?  It is arbitration. 

And now, of course, it looks like maybe Intuit is taking a 

different position or at least a modification of that position. 
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That's fine.  Be that as it may, I'm not trying to 

pigeonhole a position that isn't subject to change.  I mean, 

after all, we have had a -- we have had a Ninth Circuit opinion 

on it and subsequent motions in front of me. 

So I think that landscapes always do change, but I don't 

think I'm in any position to grant or deny preliminary approval 

until the dust settles a bit, until I have a fairly clear idea, 

if I can have one -- and I may not be able to get one -- what 

is going to happen in the Los Angeles Superior Court. Is the 

Court of Appeals -- the State Court of Appeal going to -- going 

to grant or are they going to deny or reverse?  

I don't know -- I don't know their procedural posture.  I 

don't know what they call it exactly.  We just call it win or 

lose in our -- in Federal court.  I mean, you are either 

affirmed or you are reversed. 

But they have all these Latin remedies that, of course, I 

didn't do -- well, I never took remedies in law school. 

Probably should have.  Well, maybe I should have taken many 

other courses as well. 

But, be that as it may, it seems to me, I don't want to be 

in the position where I rule on the preliminary approval until 

I have a much better idea of what is happening in connection 

with these matters. And I think everybody would be -- would 

think that's a good idea.  You know, well, anyway, whether they 

do or not, that's my idea. 
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When I do a preliminary approval, it can mean any number 

of things.  It can mean:  Well, okay.  I will hear all the 

objections at the final approval, but it also -- it also can 

mean that given the objections I have heard so far, it may or 

may not have some merit; but let's go ahead with the notice. 

A lot of things actually happen once I grant preliminary 

approval.  Intuit and the parties spend money.  They spend 

time.  They send out notices.  They do all sorts of things, 

which, are in the ordinary course of an approval of a class 

action. 

And it may be that that all will take place.  I just don't 

feel that today or even by the 17th I'm really -- and maybe by 

the 17th, but as of today, my present thinking is I want -- I 

want to have -- to the extent it is possible, I want to know 

what the ground is and how firm the ground is as to all of 

these things because I think -- and no one would deny -- I 

think that how it ultimately plays out in the arbitration 

proceedings or in the State court proceedings may very well 

impact whether I would grant preliminary approval or send the 

parties back to the drawing board. 

So that's my sense of it and it seems to me -- and I will 

call on you, Mr. Cole, it seems to me that I would -- I would 

invite your comments as to timing as distinct from the merits 

of the case.  

I really don't want to get into the merits of the case or 
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Case 3:19-cv-02546-CRB Document 178-14 Filed 11/30/20 Page 14 of 30 

the merits of the procedural -- the procedural merits.  Too 

complicated.  Too complicated for me right now. 

And you are not asking me to do it actually.  You are just 

asking me, you know, grant -- go ahead with the preliminary 

approval on the 17th. 

So question, number one is: Do you think by December 17th 

we are going to be in a position to have a pretty firm idea of 

what the state -- what is the state of affairs with respect to 

the claims that are -- that are -- or the demands for 

arbitration, vis-a-vis Small Claims Court and so forth?  Do you 

think we will be in that position? Yes? No? Maybe? Who 

knows?  I don't know. 

And if the answer is:  Yes, we will be. And I can get 

sort of a general agreement, then I will just tell the parties 

to brief this issue once the -- once the Court of -- the State 

Court of Appeals rules.  Just brief it. 

MR. GIRARD:  I want to be heard --

THE COURT:  And tell me how it impacts.  So maybe, 

Mr. Girard --

MR. GIRARD:  Yes. 

THE COURT:  -- I haven't heard from you, or, 

Mr. Siegel, why don't you chime in here. 

MR. GIRARD:  Sure. 

THE COURT:  You tell me what you want to do.  You are 

Class Counsel. 
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MR. GIRARD:  Yeah, a couple things, Your Honor. 

First of all, when we were in front of you back in October 

of last year, one of the really main points we talked about was 

the ongoing problem of people being unaware of the availability 

of this free filing option. 

And we have been in discussions with Intuit's Counsel, 

beginning as early as the Rule 26(f) conference last year and 

in formal mediations with Judge Infante starting in April of 

this year.  We had earlier settlement discussions.  This is the 

culmination of an ongoing process. 

And the settlement that we have reached provides that 

Intuit will mail notice at its expense.  And on the very first 

page of that notice in bold is an explanation of how to go file 

for free under the IRS Free File program and a link to the 

website. 

So we are going to be sending this to every member of this 

class.  And we are coming up on tax season.  So from our point 

of view, that is important relief; and it is timely and a lot 

of the value is in getting that out now. 

As far as the monetary aspects of the settlement go, we 

have briefed those in the submission to Your Honor.  We have 

complied with the Northern District guidelines laying out what 

we anticipate the claims rates will be; what we think the 

likely recovery to individuals will be and so forth.  We think 

it is a favorable resolution. 

CC Request for Official Notice - Attachment D



15 

PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 298 of 333 * PUBLIC *; 

    

 

 

 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:19-cv-02546-CRB Document 178-14 Filed 11/30/20 Page 16 of 30 

We understand the need for briefing here. I think 

Mr. Postman has demonstrated that he is nothing if not quick on 

the draw. And we have certainly thought about these issues 

quite a bit. 

From our point of view, we think this can happen on an 

expedited timetable and that this settlement will stand on its 

own merits. 

And our concern is a little bit that our -- from our point 

of view, what Mr. Postman has done -- and he has every right to 

do this, and he is a fine lawyer -- but he has effectively 

solicited a class within the class and he is trying to 

operate -- he is here today, not on behalf of any individual 

but on behalf of an unidentified group of people. 

And that's fine.  He has ever right to and the settlement 

contemplates his clients can opt out, and they can be on their 

way to go resume their arbitrations.  We understand that and 

think both of these can work in tandem here.  

But we don't want that to move off the process of getting 

the settlement before the class. 

THE COURT:  Okay.  So in sum, you are saying:  Look, 

this all can be done --

MR. GIRARD:  Exactly. 

THE COURT:  -- and keep the date of the 17th. 

MR. GIRARD:  That's right.  And we are prepared to 

respond quickly.  And I know he can do it as well. 
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THE COURT:  Okay.  So, let me turn to Mr. Cole as 

promised.  Question:  Putting all the merits aside, is this --

you know, is this something that you think I should take the 

December 17th date off calendar or do you think that we can 

move ahead and have the, quote, firmer ground in front of me 

before the 17th?  What do you think? 

MR. COLE:  Your Honor, we would suggest moving forward 

on the 17th for two reasons. 

THE COURT:  Okay.  Let me turn to you --

MR. COLE:  One --

THE COURT:  -- Mr. Postman.  Give me a little bit 

better idea how you see the timetable. 

MR. POSTMAN:  Thank you, Your Honor. 

I can be very concrete.  I think the first question that 

we should answer or nail down is whether Intuit -- separately 

from Plaintiffs who filed the motion for preliminary 

approval -- also plans to file a brief in support of the 

motion. 

I could imagine they might want to.  I could imagine in 

some other similar factual context Defendants have submitted an 

expert report.  So, I think that is important for us to know 

what --

THE COURT:  Well, okay.  As to that -- as to that, I'm 

allowing -- I would allow the Plaintiffs, the Defendants and 

you, Mr. Postman, all to file briefs. 

CC Request for Official Notice - Attachment D



17 

PublicFEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/9/2023 | Document No. 607448 | PAGE Page 300 of 333 * PUBLIC *; 

    

 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:19-cv-02546-CRB Document 178-14 Filed 11/30/20 Page 18 of 30 

MR. POSTMAN:  Great. 

THE COURT:  So, I mean, I'm not directing -- I 

wouldn't direct Mr. Cole to file a brief. It is up to him. 

And I have never actually found any litigant particularly shy 

if given the opportunity to file something.  So there it is. 

MR. POSTMAN:  I understand, Your Honor.  If I operate 

on my guess about what will happen -- and Mr. Cole can correct 

me if I'm wrong -- I think a very logical way to deal with this 

would be: The State court is going to issue a tentative in a 

matter of days on our motion.  The hearing is the 20th.  And it 

is a PI, so I think the Judge will have a decision by next 

Thursday. 

I think Intuit should submit any brief in support of 

the -- of the settlement here as soon as it would like to. My 

guess -- and I could be wrong -- is that it will be a lengthy 

submission with an expert declaration speaking to our role in 

all of this. 

Our letter this morning was absolutely not anything 

substantive about the settlement.  We have a lot to say, and I 

won't go into it unless, Your Honor, needs to know the --

THE COURT:  Not now. 

MR. POSTMAN:  No, no.  But if you would like me to 

elaborate on why it is complex, I can. 

THE COURT:  No, no.  I assume it is complex. 

MR. POSTMAN:  I would just say, putting aside the 
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holidays, we absolutely would think we need four weeks to 

respond to the expert report, all the other moving pieces here. 

Responding with a two-page letter asking to be heard overnight 

is different from this important brief.  This is an important 

case. 

We are not asking for more time because of the holidays. 

We will make it work.  But, you know, this case has been 

pending for over a year. 

THE COURT:  Okay.  Well, let me ask Mr. Cole this. 

MR. POSTMAN:  We think four weeks --

THE COURT:  Are you -- is there -- I'm a bit confused 

about the expert, why we need this expert and what the expert 

is going to say and so forth. 

Are you contemplating a declaration from an expert or 

expert report or something in response to all of this that is 

happening? 

MR. COLE:  We are not contemplating filing anything 

regarding the preliminary approval motion, Your Honor.  That is 

unopposed. 

If I may say one thing about the State court action, so 

there are two State court actions. One is the Small Claims 

issue that Your Honor has heard.  That has now moved up to the 

Court of Appeals.  We are very unlikely to have any resolution 

of that before December 17 or before January 15th, which is 

when tax season opens and a lot of people start filing who need 
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a refund on their taxes.  That is January 15th. We are not 

likely to have it. 

There is a second L.A. Superior Court action that 

Mr. Postman filed.  Once we filed the status conference 

statement -- request for a status conference, Your Honor, he 

filed an action seeking to opt out all of his clients before 

there was even a settlement. That, to me, puts the cart before 

the horse. 

These issues should be before Your Honor as to whether or 

not he can opt out his clients, and that should not be decided 

by Judge Green in L.A. 

This settlement is governed by Rule 23, and we should not 

be having a hearing in L.A. on whether or not there are 

opt-outs.  That should be decided by Your Honor on 

December 17th. 

MR. GIRARD:  And, Your Honor, if I may, I guess I have 

the same sense that Mr. Cole does; that we are kind of jumping 

ahead procedurally to a position that I think is going to end 

up more confusing.  If Mr. Postman wants to be heard -- and it 

seems like he should be heard -- isn't the first step for him 

to file a motion to intervene so we know who he is seeking to 

intervene on behalf of and for what purpose? 

And then the proponents of the settlement, who are the 

parties to this action, can then respond to that. 

And to the --
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THE COURT:  Well, okay.  I don't disagree with that, 

Mr. Girard.  I mean, I think there has to be a motion to 

intervene. 

But I don't want to start cutting it in pieces in terms of 

timing because I think that one of the things that I'm 

concerned with -- and I said it on day -- at the beginning of 

this litigation -- is that we have to take a look at the 

clients; that is, the consumers.  

And that has been everybody's concern.  And I'm not saying 

you are not thinking about them.  I'm just saying I want to get 

this thing, if it can be, fairly resolved before tax season 

starts. 

MR. GIRARD:  Exactly. 

THE COURT:  That may require expedited schedules.  And 

I'm not going anywhere.  And no one is going anywhere, by the 

way, unless you get a vaccine.  Mr. Postman? 

MR. POSTMAN:  Thank you, Your Honor. 

I vigorously dispute the characterization of Mr. Cole 

about what we are doing in the State court, but I will resist. 

I do not want to get into arguing the merits of that case. 

I will put it very simply.  If Intuit is also going to 

file a brief in support of the settlement, they should do so as 

soon as they are ready.  We are not trying to slow them down. 

And it seems like the only thing we are talking about --

you know, we can mechanically file the motion to --
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THE COURT:  Well, I don't quite understand that, 

Mr. Postman.  I mean, the motion itself is a joint motion, as I 

understand it, for approval of a class action -- a settlement 

of a class action. 

I mean, I have to assume that the views that are 

communicated in the motion for preliminary approval reflect --

not necessarily on the merits -- but reflect an agreement by 

the parties to resolve the action in a particular way. 

So that sits there.  You are challenging it. I mean, I 

think that's what you want to do. You want to challenge it. 

Or perhaps not. Or perhaps challenge a part of it or perhaps 

get a clarification of what it all means. 

That's fair.  I understand that.  But to do it, you have 

to intervene -- I think you have to intervene.  Not quite sure 

you do. Maybe if you represent one class member, maybe you 

have standing then to come in.  I don't know. 

But I do think that the way to proceed is to give you the 

first shot at it which would mean that I would ask you to file 

a motion to intervene, if you think appropriate, and any 

opposition or view or statement of views you have with respect 

to whether I should grant preliminary approval.  And I think 

you should do so within a reasonably short period of time. 

I don't think it is an evidentiary question at this point. 

You know, I don't think it is going to be a battle of the 

experts and so forth.  It may become -- it may become a 
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question of whether the settlement itself is fair, just and 

reasonable.  But I'm -- I'm a little loath to have a hearing 

before the hearing, if you understand what I'm saying.  I mean, 

you know --

MR. POSTMAN:  I appreciate that, Your Honor, and I'm 

certainly not suggesting a hearing before the hearing. 

I respectfully think the approach I was headed toward 

would in the end be faster because I think what will happen --

if we file our motion to intervene and response, we will 

identify -- we are not trying to stop the settlement with 

regard to folks other than our clients.  

And, frankly, we are not -- we are not, as Mr. Cole --

trying to preemptively opt them out.  There are things in the 

settlement like in order to opt out, our clients need to sign 

in wet ink.  

A client can submit a claim to be in the settlement online 

very easily; but to get out, you have got to sign in wet ink. 

You have got to do your settlement ID number.  The 

injunction --

THE COURT:  All of this --

MR. POSTMAN:  My only point, Your Honor, is once we 

raise all of that, I fully expect that Intuit -- the motion, as 

I understand it, for preliminary approval was filed just by 

Plaintiff. 

Once we -- in any event, once we file our motion to 
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intervene and response, I fully expect Intuit to want a 

separate, lengthy brief where --

THE COURT:  We will see. We will see. 

MR. POSTMAN:  And then I would request a reply. 

THE COURT:  Well, everybody is going to get --

MR. POSTMAN:  I just think --

THE COURT:  Everybody is going to get the opportunity 

to say what they want to say about what is being said.  Okay. 

That's not a problem. That's not a problem. 

I would like to keep a tight timetable on it for the very 

reason that Mr. Girard has pointed out and that started two 

years ago or whatever it was.  I think actually Intuit has 

changed its website.  Is that correct, Mr. Cole? 

MR. COLE:  Yes, Your Honor.  

And I know Your Honor has skepticism about Intuit.  But 

having worked with the company for 20 years, I can ensure you 

that they are so focused on their customers.  And that is part 

of candidly --

THE COURT:  Well, I mean, that's fine. I really just 

want to get some dates here.  So this is what -- my question to 

you, Mr. Postman, today is something.  What is it? 

MR. POSTMAN:  November 13th. 

THE COURT:  I count the days since the election.  How 

many -- what is it?  

MR. SIEGEL:  It is the 13th, Your Honor. 
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THE COURT:  The 13th, all right.  So can you file -- I 

don't really want to -- it is up to you. I mean, apparently 

you get up at 1:00 a.m. and write this letter, which was quite 

coherent. I mean, I'm not that coherent at 1:00 a.m.  I'm not 

even that coherent at 10:00 a.m. 

Be that as it may, how much time do you need?  Because I 

want to keep the date of the 17th; okay. Now, I may have to 

change that in light of what you say or in light of what 

somebody else says. 

I don't want to back into it.  That is, I don't want to 

set up a schedule that will then put them at a disadvantage. 

My question to you is:  Whatever you want to say about the 

settlement, are you able to say that if you file your motion to 

intervene and attach to it your -- basically your reasons for 

being affected by it -- which is a merits brief in part -- are 

you able to do that if I say file on or before -- let me look 

at my calendar -- if I say that you should file on or before 

November 30th, that gives you -- I mean, it is up to you 

whether you want to have a pleasant Thanksgiving.  But it does 

give you a substantial amount of time from the date that you 

believe you will have an opinion out on some of the issues by 

the Superior Court. 

MR. POSTMAN:  Your Honor --

THE COURT:  Don't the Court of Appeals act pretty 

quickly on a writ of supersedeas or whatever it is?  Don't 
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they -- it is emergency tactical relief, isn't it? 

MR. POSTMAN:  Your Honor, I think they will act 

quickly on the writ. Mr. Coleman had been referring to the 

full appeal but I think --

THE COURT:  Well, that is a different issue. 

MR. POSTMAN:  I think you are right on the writ. 

Respectfully, Your Honor -- and I'm happy to go into what 

we would need to brief here, but I think four weeks was not a 

bid in the hopes of trying to meet in the middle. 

THE COURT:  Anything anybody tells me is a bid. 

MR. POSTMAN:  I understand. And we were trying not to 

pack in extra times for the holidays either.  But, I mean, 

three weeks -- putting aside one of these weeks is Thanksgiving 

week, I really respectfully think is more than reasonable given 

the trajectory of this case.  December 17th is the date they 

put on their notice of hearing, but that is somewhat arbitrary. 

We have --

THE COURT:  Well --

MR. POSTMAN:  We have a lot of FAA issues. 

You alluded to the Ninth Circuit's decision and the 

complete contradiction that Intuit has gone through, but that 

has complex legal implications that we will need to brief. 

THE COURT:  Well, I don't know how complicated it is. 

Let's do this -- as they like to say -- do your best. Get it 

in by November 30th, okay, with Intuit -- with anybody else, 
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which would be the Plaintiffs and Intuit -- responding in a 

week. 

And then I will decide.  I'm not deciding the preliminary 

approval.  I will decide whether we can go ahead with the 

hearing on the preliminary approval on the 17th. Maybe we 

can't. 

Now, here, I will give you an opportunity to reply; okay. 

Let me look at my calendar here. 

So you do the 30th.  

Intuit and any -- and the Class Counsel by the 7th with 

any response by Noon on the 11th. 

MR. GIRARD:  I appreciate that.  I think, you know, 

from our point of view, I think it is important and I 

appreciate that you are holding the 17th.  Because while I'm 

sympathetic to Mr. Postman, I think he could probably get this 

brief on file by the 20th. 

THE COURT:  I think so. Mr. Postman will do a fine 

job.  I'm confident of that.  Right, Mr. Postman? You will do 

a fine job.  You are competent? 

MR. POSTMAN:  We will do a fine -- as fine a job as 

possible within the time --

THE COURT:  You are a good lawyer.  You are a very 

good lawyer.  I'm sure you will do well. But you are 

surrounded by good lawyers.  So there we are. 

Okay.  Anything further? 
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MR. COLE:  Yes, Your Honor.  We still have the issue 

of what is -- of the State court action next Friday.  

And if Judge Green gets a head of Your Honor on a Federal 

settlement, then effectively it may end the settlement before 

there is a possibility for you to even consider it. 

THE COURT:  Well, you know what, if Judge Green gets 

ahead of me, he gets ahead of me. I'm not interfering at this 

point with any State court proceedings. 

You know, Judge -- I'm not -- you know, I let -- let the 

State court deal with it as they see it.  What will be 

presented to Judge Green, I suppose, is:  Well, this is what --

this is what the Federal court is planning on doing.  

It is up to you.  You can represent as far as the Federal 

court is concerned, the State court should do whatever they 

think is appropriate under the circumstances. 

MR. GIRARD:  We have read that transcript, Your Honor; 

and my impression is that Judge Green was very sensitive to the 

limits of his authority when this Court is considering a class 

action settlement under Rule --

THE COURT:  I must tell you, though, I'm not -- I'm 

even -- this will come as a surprise to you, Mr. Girard.  I'm 

even more humbled in terms of the Federal court's power.  

Having lived through Volkswagen, I am -- you know, I am 

mindful of the All Writs Act.  I'm mindful of all sorts of 

things. 
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I generally like to see what State courts do.  You know, 

they are the courts of general jurisdiction, you know.  So I'm 

not about at this point going to tell the State court "don't 

decide this" or "do decide that." 

It is entirely up to them.  Entirely up to them.  You 

know --

MR. GIRARD:  Yes. 

THE COURT:  -- they run for election.  I don't. 

MR. GIRARD:  Understood. 

THE COURT:  That's called the practical answer to any 

State Court Judge.  Okay. 

MR. COLE:  Your Honor --

MR. GIRARD:  Thank you. 

MR. COLE:  -- the practical impact of that is that if 

the State court decides to opt out Mr. Postman's clients, then 

we are unlikely to have a settlement; and --

THE COURT:  Well, I don't know. I'm not going to stop 

a State court at this point. 

MR. COLE:  Okay. 

THE COURT:  I don't actually have that before me, by 

the way. 

Now, if you think -- well, I'm not going to invite more 

motions.  I don't know.  Let's see what happens. And whatever 

State court does, it does.  And you can respond to it either in 

State court or advising this Court.  Okay. 
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MR. COLE:  Thank you, Your Honor. 

MR. GIRARD:  Thank you, Your Honor. 

THE COURT:  Anything further? 

MR. POSTMAN:  No.  Thank you, Your Honor. 

MR. GIRARD:  Thank you, Your Honor. 

MR. COLE:  Thank you, Your Honor. 

THE COURT:  All right. 

(Proceedings adjourned at 10:41 a.m.) 

---oOo--- 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

MICHELE ARENA, et al., 

Plaintiffs, 

v. 

INTUIT INC., et al., 

Defendants. 

Case No. 19-cv-02546-CRB 

ORDER AND OPINION DENYING 
MOTION FOR PRELIMINARY 
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A group of Plaintiffs brought a putative class action against Intuit, Inc., alleging that 

Intuit induced them into paying for its tax preparation services when they were entitled to 

use Intuit’s free-filing option. The Court previously denied Intuit’s Motion to Compel 

Arbitration, but the Ninth Circuit reversed.  Plaintiffs, with support from Intuit, eventually 

moved for preliminary approval of a proposed settlement.  The settlement would award 

claimants who expected to file for free, but ended up paying roughly $100 per year they 

filed, an estimated $28 assuming a 5% participation rate. It would also require Intuit to 

take various steps to inform consumers of the free file option. 

In the meantime, many Intuit customers had filed individual arbitration demands 

against Intuit, exposing Intuit to multiple fees for each arbitration, leaving aside potential 

liability on the merits.  The proposed settlement included a procedure by which these and 

other class members could opt out, and was contingent on the Court immediately enjoining 

individual arbitrations and any other parallel proceedings until the class member involved 

in those proceedings opted out. Some of the arbitration claimants moved to intervene in 

opposition to the proposed settlement, and the Court granted their motion on December 14, 

2020. On December 17, 2020, the Court held a hearing and issued an order denying the 
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motion for preliminary approval.  The Court delayed issuing an opinion at the parties’ 

request. Because the parties have been unable to reach a settlement to date, the Court now 

provides its reasoning for denying the motion.  The facts and reasoning set forth below 

were applicable when the Court issued its December 17, 2020 order:1 

The Court denies the motion for preliminary approval because the proposed 

settlement is not fair, reasonable, and adequate under Rule 23(e)(2) of the Federal Rules of 

Civil Procedure.  In particular, the proposed settlement provides class members with 

inadequate compensation and sets forth opt out procedures that unduly burden all class 

members, but especially those who have already begun to pursue claims through 

arbitration. 

I. BACKGROUND 

Intuit owns TurboTax, an online tax preparation service.  Complaint (dkt. 1) ¶ 1.  In 

2002, Intuit and other tax preparation services agreed with the Internal Revenue Service to 

provide low-income taxpayers and active military members the option to file their taxes for 

free. Id. ¶¶ 15–16, 20. In exchange, the government promised to not enter the tax 

preparation software and e-filing services market.  Id. ¶ 17.  By staying out of that market, 

the government helps Intuit maintain its status as the dominant provider of e-filing services 

for all taxpayers, so long as Intuit offers free services to low-income taxpayers.  Id. But 

Plaintiffs allege that instead of steering eligible taxpayers to its free-filing option, or 

simply letting customers find their way to it, Intuit misleadingly channeled free-filing 

eligible taxpayers to its paid services.  Id. ¶ 3. 

On May 12, 2019, Plaintiffs sued Intuit on behalf of themselves and other similarly 

situated individuals.  Id. ¶ 47. They asserted claims for breach of contract and violations 

of various state consumer protection laws.  Id. ¶¶ 62–110. On August 19, 2019, the Court 

appointed Daniel C. Girard of Girard Sharp LLP and Norman E. Siegel of Stueve Siegel 

Hanson LLP (collectively, “interim class counsel”) as co-lead interim class counsel under 

1 The Court notes that the parties have not advised the Court of any material change beyond their 
failure to reach a settlement. 

2 
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Rule 23(g)(3) of the Federal Rules of Civil Procedure. See Order Appt. Interim Class 

Counsel (dkt. 72).2 

On October 28, 2019, Intuit moved to compel arbitration. See Mot. to Compel (dkt. 

97). Intuit’s terms of service (“Terms”) contained an arbitration clause stating: 

“ANY DISPUTE OR CLAIM RELATING IN ANY WAY TO THE 

SERVICES OR THIS AGREEMENT WILL BE RESOLVED BY 

BINDING ARBITRATION, RATHER THAN IN COURT, except that you 

may assert claims in small claims court if your claims qualify . . . WE 

EACH AGREE THAT ANY AND ALL DISPUTES MUST BE BROUGHT 

IN THE PARTIES’ INDIVIDUAL CAPACITY AND NOT AS A 

PLAINTIFF OR CLASS MEMBER IN ANY PURPORTED CLASS OR 

REPRESENTATIVE PROCEEDING.”  

Sun Decl. (dkt. 97-3) (“Terms”) at 4. On March 12, 2020, the Court denied Intuit’s 

Motion to Compel Arbitration.  See Order Denying Mot. to Compel (dkt. 141). But in 

August 2020, the Ninth Circuit reversed, holding that the arbitration clause must be 

enforced. See Dohrmann v. Intuit, Inc., 823 F. App’x 482 (9th Cir. 2020).  

Plaintiffs had moved for class certification in January 2020, see Mot. to Certify 

Class (dkt. 116), but the parties have not fully briefed that motion, and the Court is yet to 

certify any class in relation to this case. Given the Ninth Circuit’s ruling and the 

arbitration clause’s prohibition on class arbitration, Plaintiffs’ only path to obtaining class 

relief from this Court is via a settlement with Intuit (or, less likely, after a successful 

appeal to the U.S. Supreme Court).3 

A. The Proposed Settlement 

On November 12, 2020, Plaintiffs moved for preliminary approval of a settlement 

agreement with Intuit.  See Mot. for Preliminary Approval (dkt. 162); Settlement 

2 Under Rule 23(g)(3), “[t]he court may designate interim counsel to act on behalf of a putative 
class before determining whether to certify the action as a class action.” 
3 Plaintiffs have indicated that they may file a petition for writ of certiorari.  See Hearing Tr. (dkt. 
206) at 30–31. Plaintiffs have also asserted that their arguments against the enforceability of the 
arbitration clause resemble those implicated by Henry Schein, Inc. v. Archer and White Sales, 
Inc., 141 S. Ct. 107 (2020) (granting a petition for writ of certiorari).  See Hearing Tr. at 30.  After 
this Court’s hearing on the motion for preliminary approval, the Supreme Court dismissed the writ 
of certiorari in Henry Schein as improvidently granted.  See 141 S. Ct. 656 (2021). 

3 
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Agreement (dkt. 162-1).  The proposed settlement class “consists of all persons within the 

United States who, from January 1, 2015 to November 20, 2020, paid to use TurboTax 

online in a year in which they were eligible to file for free with the TurboTax Free File 

Program.” Mot. for Preliminary Approval at 6. But the proposed settlement class is 

narrower with respect to any monetary award, because in filing a claim for such an award, 

class members must sign an attestation that they paid a fee to Intuit when they “expected” 

to file for free.  Id. at 7.  The parties nonetheless estimate that the proposed class includes 

19 million people. Id. at 6. 

Under the proposed settlement, Intuit would pay a fixed sum of $40 million in 

exchange for the release of all claims that were or could have been asserted in this case. 

Id. “Notice and administrative expenses, as well as attorneys’ fees, expense 

reimbursements and service awards approved by the Court, [would] be deducted from the 

settlement amount.”  Id. at 6–7. Class Counsel would seek “25% of the fund in attorneys’ 

fees and reimbursement of litigation expenses,” and each class representative would 

receive a $10,000 “service award.”  Id. at 7. The balance of approximately $28 million 

would be paid to settlement class members who, as discussed above, must sign an 

attestation that they paid a fee to Intuit when they “expected” to file for free.  Id. at 7, 16. 

Class members who timely submit a valid claim would receive a “pro rata” cash award 

from the remaining pool, and class counsel expect that between 1% and 10% of settlement 

class members would submit claims.  Id. at 8. Any unclaimed distributions would be paid 

to the settlement class members “who accepted or elected to receive a pro rata payment” 

until the settlement administrator determines that further distributions are not economically 

feasible. Id. at 8–9. Intuit asserts that “participating class members are expected to 

recover 20% to 50% of the average fees a taxpayer paid to use TurboTax online in a year 

they were eligible to file for free.”  Intuit Opp. to Mot. to Intervene (dkt. 189) at 3.  On 

average, class members paid approximately $100 in filing fees in a given tax year.  Mot. 

for Preliminary Approval at 16.  At the “midpoint” of the estimated participation rate, each 

class member who files a claim “would receive about $28.”  Mot. for Preliminary 
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Approval at 17. 

Under the proposed settlement, Intuit would also modify certain business practices.  

Mot. for Preliminary Approval at 7.  As long as Intuit participates in the IRS Free File 

Program, “for up to three years,” Intuit would: 

1. “[A]dhere, to the fullest extent practicable, to the Federal Trade 

Commission’s guidelines for online marketing”; 

2. “[D]isclose the existence of the IRS Free File Program and qualifications 

to file for free . . . on one or more webpages maintained as part of, and 

accessible from the homepage of, the intuit.turbotax.com domain, and 

provide information on how to participate in the [program], and 

. . . maintain a publicly available webpage on the same domain setting 

forth the forms and schedules not covered in the TurboTax free edition”; 

3. “[C]reate a minimum of three blog posts each tax filing season . . . on its 

commercial website informing consumers about the IRS Free File 

Program and linking to it”; 

4. “[S]end a minimum of six email reminders to returning IRS Free File 

Program . . . customers,” until a customer “files their taxes” or 

“unsubscribes” from such emails; and 

5. Not engage “in any practice that would cause the landing page” for the 

Free File Program “to be ‘de-indexed’ from organic internet search 

results.” 

Id. at 7–8.4 In this sense, the proposed settlement would provide non-monetary relief to 

class members who, though eligible to file for free, did not expect to file for free and thus 

could not submit a claim. 

The proposed Notice to the Settlement Class would also advise class members 

regarding the free file program.  Id. at 8. Notice would be delivered to the email addresses 

that Intuit has on file, though a settlement class member who requests a mailed copy “or 

whose email address is no longer valid or otherwise results in a bounce-back message” 

would receive a mailed copy at the address that Intuit has on file. Id. at 9. Notice would 

also be available on a settlement website. Id. 

The proposed settlement provides an opt out procedure for class members who wish 

neither to file a claim nor to be bound by the settlement. Such class members must 

4 The fifth promise to not de-index would have little, if any, practical effect because Intuit has 
already agreed with the IRS to not engage in such de-indexing. See Hearing Tr. at 39. 
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send a written request to the Settlement Administrator providing their name, 

address, telephone number, e-mail address, and [wet-ink] signature; their 

unique identification number assigned by the Settlement Administrator; a 

statement that they are a member of the Settlement Class and wish to be 

excluded; and, if the [class member] has already filed an arbitration or 

lawsuit against Intuit, the relevant case name and number.  

Id. at 10.5 

The settlement comes with two contingencies.  Intuit would “have the right to 

terminate the Settlement” if either “[1] the number of valid and timely opt-outs exceeds an 

amount agreed upon [by] Class Counsel and Intuit in a confidential side letter,” which the 

parties would share with the Court, or [2] “the Court does not enjoin the commencement 

[or pursuit] of any additional actions or proceedings.”  Id.; see also id. at 21. To that end, 

Plaintiffs have requested that upon preliminarily approving the proposed settlement, the 

Court “temporarily” enjoin class members from commencing or pursuing “related 

proceedings,” including arbitrations, until they have opted out of the settlement. Id. at 21.  

That injunction would go into effect immediately if the Court granted Plaintiffs’ Motion 

for Preliminary Approval. See Proposed Order (dkt. 162-1) Ex. A at 8. 

B. Related Arbitration Proceedings 

The proposed settlement comes with certain unusual circumstances. Namely, tens 

of thousands of Intuit customers have already begun individually arbitrating analogous 

claims against Intuit.  A total of approximately 9,000 customers filed demands for 

individual arbitration against Intuit with the American Arbitration Association (AAA) 

either on October 1, 2019, shortly before Intuit moved to compel arbitration, or January 28, 

2020, while the parties were litigating whether Plaintiffs’ claims must be arbitrated.  See 

Postman Decl. (dkt. 178) ¶ 5. On March 11, 2020, the day before the Court denied Intuit’s 

Motion to Compel Arbitration, another 31,000 customers filed arbitration demands.  Id. 

More individual customer arbitration demands followed the Ninth Circuit’s August 2020 

5 The proposed settlement also provides for an objection procedure through which Settlement 
Class Members may oppose final approval of the settlement.  See Mot. for Preliminary Approval 
at 10–11. 
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ruling that the arbitration clause must be enforced: on October 9, 2020, approximately 

17,000 additional customers filed demands for arbitration, and on October 23, 2020, 

approximately 70,000 more customers did the same. Id. 

These arbitration claimants have retained the same law firm, Keller Lenkner LLC.  

They are all pursuing (1) consumer fraud claims under either their home state or California 

law, and (2) federal antitrust claims.  Id. ¶¶ 6–9. Their claims arise from the same 

allegations that Plaintiffs’ assert: Intuit deceptively “steered” them away from “the free 

option and toward its paid products.”  Id. ¶ 23.  They pursue public injunctive relief along 

with damages and attorneys’ fees amounting to an average of approximately $2,700.  Id. 

¶¶ 7, 9. 

The individual arbitrations have had significant financial consequences for Intuit, 

with more costs on the horizon. AAA requires consumer claimants to pay an initial filing 

fee (or submit a hardship-based waiver request) and respondents to pay slightly larger 

filing fees. Id. ¶ 11; Costs of Arbitration, Effective Nov. 1, 2020 (dkt. 178-3); Costs of 

Arbitration, Effective Sept. 1, 2018 (dkt. 178-4).  The relevant rules in place before 

November 1, 2020, required claimants to pay a $200 filing fee and the relevant business 

(here, Intuit) to pay a $300 filing fee for each arbitration. See Costs of Arbitration, 

Effective Sept. 1, 2018.  The relevant rules in place after November 1, 2020 require 

claimants to pay a $50 filing fee and Intuit to pay a $75 filing fee for each arbitration.  See 

Costs of Arbitration, Effective Nov. 1, 2020.  In addition to its own filing fees, Intuit 

would be liable for a large chunk of the claimants’ fees:  Intuit’s Terms state that Intuit 

will pay arbitration fees for claimants who are unable to do so, and “reimburse all such 

fees and costs for claims totaling less than $75,000 unless the arbitrator determines the 

claims are frivolous.”  Terms ¶ 14. And, from Intuit’s perspective, it gets worse. In 

addition to these filing fees, AAA rules provide that the business (here, Intuit) must pay 

additional case management and arbitrator compensation fees for each arbitration.  See 

Costs of Arbitration, Effective Nov. 1, 2020; Costs of Arbitration, Effective Sept. 1, 2018.  

Roughly 37,000 claimants who filed arbitration demands in March 2020 and earlier 
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have collectively paid millions of dollars in AAA filing fees, advanced by Keller Lenkner; 

Intuit has paid millions in fees relating to those demands under protest, Postman Decl. 

¶¶ 12–13, and appears obligated under the Terms to reimburse the fees paid by many 

claimants.6 As of now, Intuit will also have to pay tens of millions in case management 

and arbitrator compensation fees.  Id. ¶¶ 14–15.  Intuit has made settlement offers to 101 of 

the individual arbitration claimants reflecting Intuit’s calculation of their full out-of-pocket 

damages, and twenty-three of the claimants have accepted Intuit’s offers.  See id. ¶ 19. 

In short, Intuit faces massive costs associated with the individual arbitrations, even 

before considering potential liability on the merits.  Although Intuit questions whether 

Keller Lenkner is looking out for its clients’ best interests, see Intuit Opp. to Mot. to 

Intervene at 6, the parties do not dispute that these individual arbitrations expose Intuit to 

enormous fees and costs. Intuit has acknowledged the bargaining advantage enjoyed by 

the arbitration claimants, who can effectively “threaten” Intuit “into paying $3,000 in 

arbitration fees, for a $100 claim.”  Hearing Tr. at 64. It is unclear whether Intuit 

considered this possibility when Intuit drafted the arbitration clause or litigated its 

enforceability. 

Before AAA, Intuit has objected to the claimants’ arbitration demands, the fees that 

Intuit must pay AAA, and AAA’s neutrality. Postman Decl. ¶ 43.  Intuit has also argued 

that its Terms of Service and AAA rules give Intuit the right to face the arbitration 

claimants’ claims in small-claims court, rather than arbitration.  Id. ¶ 44. AAA determined 

that Intuit’s arguments raised questions of arbitrability, and that under the arbitration 

clause, individual arbitrators must decide such questions. Id. ¶ 45; Postman Decl. Ex. I 

(dkt. 178-9) at 17, 29–30, 35–36, 39–40, 48–50, 57–58. Thus, AAA determined that the 

individual arbitrations would go forward. 

On June 12, 2020, Intuit sued “several thousand” arbitration claimants in California 

6 Intuit notes that Keller Lenkner withdrew roughly 8,300 of these initial demands.  Intuit Opp. to 
Mot. to Intervene at 7.  And the 88,786 October 2020 arbitration claimants have (to the Court’s 
knowledge) not yet paid their filing fees.  Id. 
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Superior Court.  Postman Decl. ¶ 50; Case No. 20 STCV 22761 Order Denying Intuit Mot. 

for Preliminary Injunction (dkt. 178-10) at 1.  Intuit sought a declaration that Intuit may 

choose to face their claims in small claims court, an order enjoining the arbitrations, a 

declaration that the claimants seek “de facto” class arbitration barred by Intuit’s Terms, 

and a declaration that California Senate Bill 707 (which imposes sanctions on a party that 

drafted a consumer arbitration agreement, then fails to pay the fees necessary to proceed 

under such an agreement) is preempted by the Federal Arbitration Act.  Postman Decl. 

¶ 50. On September 2, 2020, Intuit sought a preliminary injunction staying the 

arbitrations. See id. ¶ 51. On October 8, 2020, the Superior Court denied Intuit’s motion 

and held that the arbitrations must proceed.  See Case No. 20 STCV 22761 Order Denying 

Intuit Mot. for Preliminary Injunction at 16.  On October 26, 2020, Intuit appealed the 

Superior Court’s decision, and on October 27, 2020, Intuit filed a petition for a writ of 

supersedeas from the California Court of Appeal.  Postman Decl. ¶¶ 53, 54.  The Court is 

unaware of any material developments regarding the petition. 

On October 28, 2020, the arbitration claimants asked the Superior Court to enjoin 

Intuit from agreeing to a settlement with Plaintiffs that includes the arbitration claimants 

and that burdens their right to opt out. Id. ¶ 56.  Before the Superior Court ruled on that 

motion, Intuit and Plaintiffs’ counsel agreed to a preliminary settlement, and Plaintiffs’ 

counsel filed the Motion for Preliminary Approval at issue here.  Id. ¶ 57. On November 

20, 2020, the Superior Court orally denied the arbitration claimants’ motion as moot given 

the proposed settlement agreement, stating that the Superior Court would not interfere with 

this Court’s proceedings. Id. ¶ 59; Superior Court Hearing Tr. (dkt. 178-11) at 5. 

C. Recent Procedural History 

On November 30, 2020, nine arbitration claimants (“Intervenors”) moved to 

intervene under Rule 24 of the Federal Rules of Civil Procedure. See Mot. to Intervene 

(dkt. 177) at 8.  On December 14, 2020, the Court granted that motion.  See Order Re Mot. 

to Intervene & Amicus Br. (dkt. 199) at 2. 

Also on November 30, 2020, the Los Angeles City Attorney’s Office (LACA) and 
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County Counsel for the County of Santa Clara (SCCC) moved to file a joint amicus brief 

opposing the proposed settlement and to participate in oral argument. See Mot. to File 

Amicus Br. (dkt. 176). On December 14, 2020, the Court granted that motion as well.  See 

Order Re Mot. to Intervene & Amicus Br. at 1. 

On December 14, 2020, the Court received a letter from the Attorneys General of 

New York, Tennessee, Florida, Illinois, New Jersey, North Carolina, Pennsylvania, Texas, 

and Washington.  See AG Letter (dkt. 198).  The letter noted that, in its opposition to 

Intervenors’ motion to intervene and Amici’s motion for leave to file an amicus brief, 

Intuit “twice remark[ed] that State Attorneys General have not intervened in this action or 

objected to the settlement.”  Id. The letter clarified that “a lack of affirmative action taken 

by the Attorneys General does not indicate approval of this settlement.”  Id. 

On December 17, 2020, the Court held a hearing and issued an order denying the 

motion for preliminary approval. See Order Denying Mot. for Preliminary Approval (dkt. 

202). The Court explained that an opinion would follow in due course.  Id. In the 

meantime, Plaintiffs, Intuit, and Intervenors unsuccessfully attempted to settle.  See 

Minute Entry (dkt. 213).  The Court now provides its opinion. 

II. LEGAL STANDARD 

“‘[T]here is a strong judicial policy that favors settlements, particularly where 

complex class action litigation is concerned.’” Allen v. Bedolla, 787 F.3d 1218, 1223 (9th 

Cir. 2015) (quoting In re Syncor ERISA Litig., 516 F.3d 1095, 1101 (9th Cir. 2008)). 

Nevertheless, Rule 23(e) of the Federal Rules of Civil Procedure requires courts to approve 

any class action settlement. “[S]ettlement class actions present unique due process 

concerns for absent class members.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th 

Cir. 1998). As such, “the district court has a fiduciary duty to look after the interests of 

those absent class members.” Allen, 787 F.3d at 1223 (collecting cases). 

To approve a proposed settlement before a class has been certified, the Court must 

determine that it “will likely be able to . . . approve the proposal under Rule 23(e)(2).”  

Fed. R. Civ. P. 23(e)(1)(B); see also Staton v. Boeing Co., 327 F.3d 938, 952 (9th Cir. 

10 
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2003) (explaining that to approve a settlement agreement reached prior to class 

certification, the court must assess “whether a class exists” and “whether a proposed 

settlement is fundamentally fair, adequate, and reasonable”) (citation omitted). Thus, if the 

proposed settlement does not satisfy Rule 23(e), the Court must deny Plaintiffs’ motion for 

preliminary approval regardless whether the proposed class could be certified. 

Rule 23(e) is responsive to the peculiar nature of class actions, which may result in 

absent class members unwittingly releasing claims against a defendant to facilitate a 

settlement. Courts have “long recognized” that class action settlements “present unique 

due process concerns for absent class members.”  In re Bluetooth Headset Prods. Liability 

Litig., 654 F.3d 935, 946 (9th Cir. 2011) (citation omitted).  For example, there is always 

the risk that class counsel will “collude” with defendants, “tacitly reducing the overall 

settlement in return for a higher attorney’s fee.”  Id. (citation omitted).  That is why Rule 

23(e) of the Federal Rules of Civil Procedure permits class actions to be settled “only with 

the court’s approval.”  Fed. R. Civ. P. 23(e).  

Further, a court may give such approval “only after a hearing and only on finding 

that” the proposed settlement is “fair, reasonable, and adequate.”  Fed. R. Civ. P. 23(e)(2).  

Whether a proposed settlement is fair, reasonable, and adequate depends on factors that 

“will naturally vary from case to case.”  In re Bluetooth, 654 F.3d at 946.  But courts 

“generally” must consider the following factors: 

(1) the strength of the plaintiff’s case; (2) the risk, expense, complexity, and 
likely duration of further litigation; (3) the risk of maintaining class action 

status throughout the trial; (4) the amount offered in settlement; (5) the 

extent of discovery completed and the stage of the proceedings; (6) the 

experience and views of counsel; (7) the presence of a governmental 

participant; and (8) the reaction of the class members to the proposed 

settlement. 

Id. (quoting Churchill Vill., LLC v. Gen. Elec., 361 F.3d 566, 575 (9th Cir. 2004)). 

When a “settlement agreement is negotiated prior to formal class certification, 

consideration of these eight Churchill factors alone is not enough.” Id. (emphasis in 

original). Before class certification, “there is an even greater potential for a breach of 

11 
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fiduciary duty owed the class during settlement.” Id. And because “[c]ollusion may not 

always be evident on the face of a settlement,” courts must examine whether there are 

“more subtle signs that class counsel have allowed pursuit of their own self-interests and 

that of certain class members to infect the negotiations.” Id. at 947. 

Courts need not assess all these fairness factors at the preliminary approval stage. 

See Alberto v. GMRI, Inc., 252 F.R.D. 652, 665 (E.D. Cal. 2008). Rather, “the preliminary 

approval stage [i]s an ‘initial evaluation’ of the fairness of the proposed settlement made 

by the court on the basis of written submissions and informal presentation from the settling 

parties.” In re High-Tech Empl. Antitrust Litig., 2013 WL 6328811, at *1 (N.D. Cal. Oct. 

30, 2013) (citing Manual for Complex Litigation (Fourth) § 21.632). At this stage, 

“[p]reliminary approval of a settlement is appropriate if ‘the proposed settlement appears 

to be the product of serious, informed, non-collusive negotiations, has no obvious 

deficiencies, does not improperly grant preferential treatment to class representatives or 

segments of the class, and falls within the range of possible approval.’” Ruch v. AM Retail 

Grp., Inc., 2016 WL 1161453, at *7 (N.D. Cal. Mar. 24, 2016) (quoting In re Tableware, 

484 F. Supp. 2d 1078, 1079 (N.D. Cal. 2007)). 

III. DISCUSSION 

The Court concludes that the proposed settlement does not satisfy Rule 23(e) 

because it is not fair, reasonable, and adequate.  Therefore, the Court denies Plaintiff’s 

motion for preliminary approval. The Court need not consider whether it would likely be 

able to certify the proposed class, or subsidiary issues like whether the proposed class 

satisfies Rule 23(a)’s four initial requirements, Rule 23(g)’s adequacy of counsel 

requirement, and Rule 23(b)(3)’s predominance requirement. 

At every step of the Court’s Rule 23(e) analysis, the Court bears in mind the stakes 

for different members of the proposed class.  First, the arbitration claimants, like 

Intervenors, would be subject to an immediate injunction and must opt out of the 

settlement to continue pursuing their arbitration claims.  These claimants may benefit from 

the settlement if the $28 they would recover by filing a claim exceeds their expected net 

12 
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recovery through arbitration.  Given Intuit’s weak bargaining position in the arbitration 

proceedings, it would likely be economically irrational for arbitration claimants with 

legitimate claims to participate in the proposed settlement. Thus, the proposed 

settlement’s primary effect on arbitration claimants is to stall their arbitrations until they 

comply with the proposed opt out procedures.  And if arbitration claimants both fail to opt 

out of the settlement and fail to file a settlement claim, they get nothing. Second, there are 

class members who may recover via government enforcement actions against Intuit. 

Whether the proposed settlement harms these people depends on whether it could preclude 

or limit their recovery in government enforcement actions—a complex question that the 

parties and Amici dispute.  See, e.g., Amicus Br. (dkt. 176-1) at 11–15; Plaintiffs’ Opp. to 

Mot. to Intervene (dkt. 188) at 4.  Third, there is the rest of the class.  Because the Ninth 

Circuit has held that Plaintiffs’ claims against Intuit must be arbitrated, there is no realistic 

way for these class members to recover in Court or as a class except via settlement, the 

remote possibility of a successful appeal to the U.S. Supreme Court notwithstanding. 

Under the proposed settlement, these class members could either submit a claim, opt out 

and pursue individual arbitrations, or get nothing. 

The proposed settlement, when considered in context, does not fall “within the 

range of possible approval.” Ruch, 2016 WL 1161453, at *7. In these unique 

circumstances, “the amount offered in settlement” is plainly inadequate, and many class 

members have justifiably had a negative “reaction” to the proposed settlement’s opt out 

procedures, which expose a significant segment of the class to undue burdens. See In Re 

Bluetooth, 654 F.3d at 946. These considerations persuade the Court that the proposed 

settlement would be unfair to a portion of the class, inadequate as to the entire class, and 

thus not susceptible to approval under Rule 23(e). 

A. Adequacy of the Settlement Award 

As discussed above, the proposed settlement would provide $28 million in 

monetary compensation for claimants who attest that the paid Intuit a fee after they 

“expected” to file for free.  Mot. for Preliminary Approval at 7, 16.  Class members paid 

13 
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approximately $100 in filing fees in a given tax year.  Id. at 16.  At the “midpoint” of the 

estimated settlement participation rate, claimants “would receive about $28.”  Id. at 17. 

That monetary compensation is inadequate for several reasons.  

First, the Court is unable to conclude that the compensation is adequate relative to 

Intuit’s potential exposure. This is due in part to Plaintiffs’ failure to provide a definite 

estimate of that exposure. Admittedly, the Northern District of California’s Procedural 

Guidance for Class Action Settlements indicates that a motion for preliminary approval 

should state “the potential class recovery if plaintiffs had fully prevailed on each of their 

claims,” N.D. Cal. Proc. Guidance for Class Action Settlements, available at 

https://www.cand.uscourts.gov/forms/procedural-guidance-for-class-action-settlements/ 

(updated December 5, 2018), and this guideline does not apply here, where Plaintiffs’ loss 

at the Ninth Circuit means there is no potential for class recovery in court. That said, 

given that the proposed settlement would bar arbitration and other parallel proceedings 

arising from the same claims, and may preclude participation in state enforcement actions, 

see Plaintiffs’ Opp. to Mot. to Intervene at 4 (acknowledging this “possibility”), it is 

difficult to evaluate the proposed settlement’s fairness without a concrete estimate of 

Intuit’s potential exposure in those proceedings.  The Court is left to do a back-of-the-

envelope calculation: for a projected class of 19 million people, who paid an average of 

$100 per-year for at least one year, a conservative estimate of Intuit’s potential liability is 

$1.9 billion.  See Amicus Br. at 8. Under the proposed settlement, class members would 

recover just 1.5% of that, and neither Plaintiffs nor Intuit has pointed to a case involving a 

comparably low recovery in similar circumstances. 

Second, as measured by settlement claimants’ expected recovery, the damages 

award is plainly inadequate. Such recovery would constitute just 28% of damages for 

class members who paid to file for one year, and less for those who paid to file for multiple 

years.7 The motion for preliminary approval rests this low recovery on Intuit’s supposed 

7 As discussed below, the Court rejects the premise that class members could have suffered harm 
for no more than one year. 
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“robust set of defenses.”  Mot. for Preliminary Approval at 15.  Needless to say, the Court 

is dubious given Intuit’s apparent deception of eligible customers and applicable consumer 

protection law.  In short, Intuit is a massive company that dominates the tax-filing space; it 

has no excuse, financial or otherwise, for undercompensating this class to avoid facing 

claims in arbitration. 

As to both Intuit’s potential exposure and the settlement claimants’ expected 

recovery, Intuit argues that $28 is better than nothing, and without a settlement, many class 

members will get nothing.  See Hearing Tr. 63. That is the wrong way of approaching the 

question. The Court need not evaluate the settlement’s fairness in a judicial vacuum.  

Despite the Ninth Circuit’s decision to enforce the arbitration clause, class members’ 

individual claims still have value, as evidenced by (among other things) Intuit’s 

willingness to settle in exchange for the release of those claims. The value of those claims 

is not negated by class members’ inability to pursue them in this forum without a 

settlement given the availability of other forums, including arbitral forums. Thus, it 

remains worthwhile for the Court to compare the proposed compensation with awards in 

other cases, and in relation to the harm that class members suffered. 

It also bears emphasizing that here, that harm is significant.  Mostly low-income 

class members suffered at least $100 in damages. For class members who paid filing fees 

over multiple years, the harm was much more. And for a family or individual with limited 

disposable income, $100-per-year can have a material effect.  It might be the difference in 

whether someone can pay rent for a month or buy groceries for a week.  A small award, 

like $28, may also be meaningful to these same low-income class members. But it will not 

mean much. Otherwise, more than an estimated 5% of the class would participate in the 

settlement.8 

Third, the proposed settlement fails to account for obvious and important 

8 This deficiency cannot be cured by a higher-than-expected participation rate, because as the 
number of claimants goes up, the $28 million pie will be split among more people, leading to a 
lower award per claimant. See Mot. for Preliminary Approval at 16–17. 
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differences among large groups of class members.  Strangely, the proposed settlement 

provides for the same award regardless whether a class member paid fees for more than 

one year. Plaintiffs’ argument that “eligible free-filers who paid a TurboTax fee in more 

than one year . . . arguably should have known they would be charged in the subsequent 

year,” Mot. for Preliminary Approval at 14, hardly resolves the matter.  Plaintiffs have 

characterized this action as “a bait-and-switch case.”  Hearing Tr. at 32.  A person induced 

into paying for services that the person initially expected to get for free, and who continues 

to pay for those services annually, can trace the cumulative harm suffered back to the 

initial deception.  Without that deception, the person would have known they could file for 

free from the start, and presumably would have done so each year. The proposed 

settlement also fails to account for arbitration fees already paid by class members; fees that 

Intuit appears obligated to reimburse.  See supra Part I.B; Hearing Tr. at 64.  Neither 

Plaintiffs nor Intuit have explained how releasing Intuit’s liability for those fees would be 

fair to class members who brought claims in arbitration after Intuit insisted on proceeding 

in that forum. 

The proposed settlement’s non-monetary relief cannot overcome these 

inadequacies, and the Court may not trade-off the interests of some class members for 

others. Plaintiffs have pointed out that the proposed settlement would secure what 

Plaintiffs characterize as “very important injunctive relief” for the class.  Hearing Tr. at 27.  

But this injunctive relief cannot make up for an apparent shortfall in monetary 

compensation when class members suffered financial harm. Similarly, Intuit has argued 

that Keller Lenkner represents the interests of roughly 125,000 class members, but that 

without a settlement here, “950,000 or more” class members who might otherwise 

participate in the proposed settlement would “get nothing.”  Hearing Tr. at 63.  Rule 23(e) 

does not permit the Court to conduct this sort of utilitarian balancing.  Indeed, the Court 

may not approve a proposed settlement when certain class members’ interests have been 

elevated above others.  See In re Bluetooth, 654 F.3d at 947. If class actions are to work— 

and people not before the Court are to be bound by settlements—the Court must 
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vigorously look out for all class members, not to mention large segments of the class.  See 

Hanlon, 150 F.3d at 1026.  Because the full scope of relief must be fair and adequate for 

all involved, see Fed. R. Civ. P. 23(e), the proposed settlement does not satisfy Rule 23(e). 

B. Fairness and Reasonableness of the Opt Out Procedures 

As discussed above, pre-class certification settlements are subject to heightened 

scrutiny. See In re Bluetooth, 654 F.3d at 946. And here, where there is good reason to 

think that the proposed settlement will seriously burden many arbitration claimants (and 

perhaps others who could benefit from government enforcement actions), the Court must 

be especially wary of unequal treatment among class segments. See id. at 946–47.  To that 

end, any settlement here must permit class members to opt out in a manner that is 

straightforward and respectful of their existing claims.  The proposed settlement falls short 

in this regard as well. 

The proposed opt out procedures contain several troubling features.  Intervenors 

argue that the opt out process is unduly burdensome because it requires (1) a “wet-ink” 

(not electronic) signature, (2) opt outs to be mailed in hard copy (though claims may be 

filed online), (3) a unique settlement ID, even though such an ID is not required to 

participate in the settlement, and (4) a case number for parallel proceedings, even though 

many arbitration claimants have not yet been assigned a case number.  Mot. to Intervene at 

16–19, 24. Intervenors also point out that the opt out procedure does not permit opting out 

through counsel.  Plaintiffs argue that these procedures are common, and that permitting 

opt out through counsel could result in class members not making individualized decisions 

regarding their best interests. See Plaintiffs’ Opp. to Mot. to Intervene at 9–14. 

The Court concludes that the opt out requirements in the proposed settlement are 

unduly burdensome given the unique circumstances of this litigation. Setting aside the 

dispute about mass opt outs through counsel—which the Court need not resolve— 

requiring these class members to opt out by mailing a hard copy letter with a “wet-ink” 

signature serves little purpose but to burden those who wish to opt out.  In a world where 

Intuit can not only administer settlement claims electronically, but also facilitate safe, legal 
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tax-filing electronically, Intuit can assuredly process opt outs electronically. If electronic 

signatures are enough for Intuit and the IRS during tax season, they should be enough for 

Intuit here. 

Other class action settlements featuring wet-ink signature and mail-in requirements 

show why such requirements are inappropriate here.  For example, this Court approved an 

opt out procedure requiring class members to mail “a signed, written request” during the 

Volkswagen clean diesel litigation. In re Volkswagen “Clean Diesel” Mktg., Sales 

Practices, & Prod. Liab. Litig., No. MDL 2672 CRB (JSC), 2017 WL 672727, at *10 

(N.D. Cal. Feb. 16, 2017). Those class members, however, would be opting out of a 

settlement that awarded claimants consistent with their full “possible recovery” if they 

proceeded to litigate—typically at least thousands of dollars. Id. at *19. Similarly, another 

Northern District of California court approved opt out procedures requiring class members 

to “personally sign” their opt out statements “in ink.”  del Toro Lopez v. Uber Techs., Inc., 

No. 17-CV-06255-YGR, 2018 WL 5982506, at *21 (N.D. Cal. Nov. 14, 2018). Those 

class members would be opting out of a settlement that awarded roughly $23,800 per class 

member. del Toro Lopez v. Uber Techs., Inc., No. 17-CV-06255-YGR Mot. for 

Preliminary Approval (dkt. 33) at 19. In both instances, opting out would be financially 

risky at best and economically irrational at worst. And in those circumstances, relatively 

burdensome procedures would promote careful deliberation before class members made a 

choice that could haunt them financially. 

Here, the inverse is true. For tens of thousands of class members who are 

arbitrating claims against Intuit, opting out is the obvious financial choice.  For everyone 

else, missing out on an expected $28 will not materially change their lives. That does not 

mean class members should be encouraged to opt out without deliberation, or (necessarily) 

that counsel should be able to opt out arbitration claimants en masse.  But it does mean that 

class members should not face onerous burdens that, in this context, appear designed to 
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suppress opt outs.9 

The opt out procedures are still more troubling given that the proposed settlement is 

contingent on the Court issuing an immediate injunction. “A court’s preliminary approval 

of a proposed class settlement—in and of itself—has no effect on parallel actions.”  4 

Newberg on Class Actions § 13:19 (5th ed. 2011). But sometimes, proposed preliminary 

orders seek “so-called antisuit injunctions.”  Id. Usually such injunctions, if granted, halt 

parallel litigation in other federal and state courts.  See id. Such injunctions raise serious 

concerns. “[P]erhaps most importantly, at the preliminary stage of a class action 

settlement, the court has not given notice to the class, not heard objections to the 

settlement, not weighed the settlement’s strengths and weaknesses in an adversarial 

setting, and likely not finally certified a class.” Id. Thus, although courts sometimes 

“simply sign the moving parties’ proposed preliminary approval order without focusing on 

the fact that they are thereby enjoining parallel litigation,” issuing such an injunction at the 

preliminary approval stage “would be an extraordinary measure best reserved for 

extraordinary circumstances.”  Id. 

These same concerns apply here.  Given Congress’s instruction that the Court 

respect the enforceability of arbitration agreements, see 9 U.S.C. § 2, it makes no 

difference that many of the affected proceedings would be individual arbitrations, not court 

cases. The proposed immediate injunction would halt all parallel proceedings until class 

members complied with the onerous opt out procedures described above. To the extent 

that “extraordinary” circumstances could support enjoining parallel proceedings, that is not 

the case here, where the circumstances caution against interfering with proceedings 

brought by tens of thousands of class members before a class has been finally certified, or 

9 Plaintiffs and Intuit rely heavily on In re CenutryLink Sales Practice Litig. See 2020 WL 
869980 (D. Minn. Feb. 21, 2020); 2020 WL 3512807 (D. Minn. June 29, 2020).  That out-of-
district case does not persuade the Court to approve this settlement.  There, the opt out procedure 
did not require a wet-ink signature or a case number for parallel proceedings like arbitrations.  See 
Order Preliminarily Approving Class Settlement at 5, In re CenutryLink Sales Practice Litig. No. 
17-md-02795-MJD-KKM (Jan. 24, 2020), ECF No. 528. And the District of Minnesota discussed 
the importance of individual signatures in response to Keller Lenkner’s attempt to submit a “mass 
opt out” list, 2020 WL 3512807, at *2, *3, an issue this Court need not reach. 
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